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UTAH AIR QUALITY BOARD MEETING
June 1, 2005
MINUTES

M =

L. Call to Order.

John Veranth called the meeting to order at 1:35 p.m. He welcomed Mr. Stead Burwell, 2
new Board member.

Board members present:

Man Bunker Jim Horrocks Matcelle Shoop
Stead Burwell Wayne Samuelson Iohn Veranth
Terry Grover JoAnn Seghint Emest Wessman

Executive Secretary: Richard W. Sprott
1L Next Meeting.

July 6, 2005, August 3, 2005, and September 7, 2005,

1. Mimutes.

Page 1, item IIL WMinutes, reword the approval of the minutes 1o read: ® “Wy, Wessman
moved that the minutes be approved as corrected.”

Page 3, paragraph 7, there was a question on the motion that Wayne Qamuelson moved
on. The motion is to sct the schedule for this meeting. It should read: “Wayne
Samuelson moved to set the schedale at the June 1, meeting.”

Page 4, paragraph 3 and 5, Ms, “Jore” should be Ms. “Walker.”

Page 4, paragraph 4, reword the sentence to say: “Ms. Walker stated that the request was
that the proceeding of IPP and Sevier Power matters should both be stayed.”

Page 5, item VIL Tnformational Ttems, paragraph 2, first sentence which states:
« " articles in the newspaper CONCEIing mercury emissions from coal mines,” the word
“cpal” should be “gold” mines.

. Ernie Wessman moved to approve the mminutes as corrected. Wayne Samuelsen
seconded. JoAnn Scghini abstained and the rest of the Board approved unanimously.

iv.  Motion to Stay in IPP and Sevier Power Appeals. Presented by: Fred Nelson.

John Veranth introduced Fred Nelson from the Altomey General’s office. Mr, Nelson
stated that in 2004, the Executive Secretary issued a permit to build PP Unit #3 and the
Sevicr Power Company te build 2 coal-fired power plant down by Sigurd. The Sierra
Clyb appealed both permits and the Sevier Citizens appealed just the Sevier Power
Company permit. The Board approved and granied the petition of the Sevier Cihzens
Group to intervene. The Board heard the motions (o intervene by the Sierra Club in both
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the Sevier Power Company permit and the [PP Unit 3, and denied both motions. Sierra
Club has filed motions with the Appellate Court on the Board’s decision not to aliow the
club to intervene in IPP and Sevier Power. The Sierra Club is asking the Board for a
motion Lo stay the proceedings in the [PP matter and a motion to stay the proceedings in
the Sevier Power Company matter until the Appellate Court makes a decision. Mr.
Nelson introduced the four parties who were involved with this motion. The [our groups,
the Sierra Club, IPP, Sevier Power Company and the Executive Secretary gave brief
presentations to the Board.

Emie Wessman recused himself from (he entire agenda item. A transeript of this action
itern is attached for the Board. The motions for this item are included below.

» Jim Homocks moved that based on the four criteria iterns that the Sierra Club needed to
satisfy, he did not believe they had met the criteria. Therefore, he moved that the Board
deny the Sierra Club’s motion to stay on hoth the TPP and the Sevier County Power Plant.
JToAnn Seghini seconded. Those in favor: Jim Horrocks, Wayne Samuelson, Jerry
Grover, JoAnn Seghini, Marcelle Shoop, and Nan Bunker. Opposed: Stead Burwell.
Not Voting: John Veranth, Ernie Wessman recused himself.

Y. Scheduling of Proceedings in IPP and Sevier Power Appeals. Presented by Fred
Nelson.

. Jerry Grover moved that the proceedings in the IPP Appeals continue until the parties
involved set 2 date to bring the matter before the Board. The motion was seconded. The
Board approved unanimously.

. Jerry Grover moved that the proceedings in the Sevier Power Appeals continue until the
parties involved come back to the Board next month. Wayne Samuelson seconded and
the Board approved unanimously.

VL. Modification of DAQE-AN1386012-04 by Adding Carbon Fiber Production Process
Equipment Items. Presented by: Rusty Ruby.

Mr. Ruby explained that the Hexcel Corp. had requested a modification to establish 4
new carbon fiber production process line at the West Valley Plant. The new equipment
will increase the State Implementation Plan (SIF) listed potential to emit limits associated
with their operation. They have also requested to modify the SIP listed production limits.
However, the emissions from the source would be below the threshold for the new
proposed PM 10 maintenance plan so it would no lenger be a SIP source. During the
public comment period, NO COMMETHS WEre received. The staff recommends that the Air
Quality Board approve this request for this modification.

. Ernie Wessmen moved that the Board approve the modification. Marcelie Shoop
seconded. The Board approved unanimously.

VII. Propose for Public Coroment: Amend R307-150 te Add Requirement to Report
Emissions of Tertiary Butyl Acetate. Presented by: Jan Miller.

Ms. Miller reported that at the April Board meeting there was a proposed rule change that
defined volatile organic compound (VOC) to excluded 3 compounds, one of which was
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called Tertiary Butyl Alcohol (TBAc.) Staff was asked why inventory information was
not being collected separately on TBAc. After discussion, staff has drafted a rule for the
Board’s consideration. This rule would go into inventory rule and not definitions.
Currently, EPA. is working on a revision and is expected to make a change later this year
to its methodology for determining what substance should be exempted from the
definitions of VOC. Also, there arc no sources that would be reporting if they were
required 1o do so. Staff recommends that the Board wait until the new EPA rule s in
place.

» Ernic Wessman stated that given the fact that there are no sources that are adding any
TBAc in the state, it is recommend that the Board accept the staf”s recommendation and
not accept the change in the language at this time. Nan Bunker seconded and the Board
approved unammously.

VIIL. Propose for Public comment: Amend R307-101-2, Definition of “Clearing Index.”
Presenied by: Tyler Cruickshanlk.

Mr. Cruickshank explained how the Clearing Index worked. It describes how well a
pollutant er smoke is released from the ground level and disperses in the air. It is
calculated using the forecast mixing height and wind speed within the lower aimosphere.
For example, a low mixing height would create an inversion. A higher mixing height
disperses smoke more efficiently. The Clearing Index is an important criteria in the open
burn rule and some approval orders.

In the early 1970°s, the Division of Air Quality and the National Weather Service
formulated the Clearing Index. Three air sheds were identified in the state. The western
and eastern sides, and all elevations above 6,000 feet. With improved technology in
computer forecasting by the National Weather Service, the state can now be divided into
2.5-kilometer grids. The new systermn will maximize burning opportunities, but will
minimize the impact on air quality at the same time. Staff has made a web site available,
and the National Weather service would maintain the site.
{(www.airquality.utah.gov/presentation/boardMeetingCl-larze. hitm )

. Emie Wessman moved to propose for public comment to amend R307-101-2, Definition
of “Clearing Index.” JoAnn Seghini seconded and the Board approved unanimously.

IX. Informational 1tems:

A, Election of Board Chair and Vice Chair: Presented by Rick Sprott.

Feed back from Board members indicated that July would be an acceptable month
for elections.

Power Forward Program: No questions.

Compliance: No questions.

HAPS: No questions.

Meonitoring: Presented by Bob Dalley.

The graphs in the packet showed no exceedonces.

HEOR
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ToAnn Seghini mentioned that she was impressed with the newspaper article on the czone
and the degree of technology that allows more sensitivily to the needs of people. Mr.
Sprott responded that Mr. Dalley and his people were responsible for that.

Meeting adjourned: 3:45 pm
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JUNE 1, 2005 1:41 p. M,
PROCEEDTINGS

THE CHAIR: We are now to Item 4, Motion to
Stay in the IPP and Sevier Power appeals. Fred Nelson.

MR. WESSMAN: Mr. Chairman, because of my
involvement with PacifiCorp, I'1l have to recuse myself
from the discyssion.

THE CHAIR: Thank you.

MR. NELSON: The -=- just to remind the BRoard
the status of this matter. Several months ago, in the
fall of 2004, the Executive Secretary issued a permit to
IPP to build Unit No. 3. BAnd also a permit to Sevier
Power Company to build a coal-fired generation power
Plant down by Sigurd.

Those permits were appealed to the Board by
the Sierra Club and by a citizens’ group. Sierra Club
appealing hoth Permits, and the citizens® group
appealing just the Sevier Fower Company permit.

Part of the rules of the Board is that the
Board is regquired to grant intervention and establish
standing for parties in order to Eroceed. And the Board
heard the motions to intervene -~ of the Sierra Club to
intervene in both the Sevier Power Company proceeding
and the IPP Proceeding, and the Board denied those
motioens. And orders were issued with respect to those,

2
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The Board also granted the -- approved and.
.F

granted the petition to intervene in the Sevier
Citizens' Group. At the time that the orders were being
considered by the Board, the Sierra Club filed motions
to stay. Motions to stay the proceedings until they
have appealed the decision on the petitions te intervene
to the appellate court.

The Sierra Club has filed these petitieons to
have those decisions of the Board reviewed, And 1s now
before the Board to ask that they == the Board stay
proceedings until that review has happened. So that,
that is the issue today.

&

There, there are two motions. . The motion ..

stay the proceedings in the IPP matter. And the second
moticon is the motion to stay the proceedings in the
Sevier Power Company matter.

My suggestion to the Board is that we handle
this consistent with the way we did the motions to |
intervene. That you'we had the pleadings, and you've
had a chance to review those pleadings. ‘There are four
interested groups in this matter: There's the Sierra
Club, IPP, Sevier Power Company, and the Executive
Secretary.

Those are the four that filed pleadings.

And my suggestion 1s is that you hear a shoert oral d
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description of the important points that they feel is
appropriate, and then you proceed to make a decisicn on
those motions to stay.

As far as an order, it would be appropriate
to have the Sierra Club go first, followed by Sevier
Power Company, and IPP, and then finally with the
Executive Secretary. And then if there are any
questions of the Board or comments, you can deal with
those at that point.

THE CHAIR: All right. Ms. Walker, would
You like to come up?

And for the benefit of the court reporter,
we all need to be -- attempt tec =peak clearly and
diétinctly. And if you are having trouble hearing or if
the microphones aren't working, please just flag and
I'1l ask to have it repeated.

THE COURT REPORTER: Thank you.

MS. WALKER: I'm Joro Walker, representing
the Sierra Club and the Grand Canyon Trust. Fred, how
long do I have, and can I reservae time for rebuttal?

MR. NELSON: Well, I used the word "short"
hoping we -- we did 10 minutes before, when we had
extensive pleadings. I don't know. The Board probably
needs to set -- if you want to set a time, you can. Or
¥ou can just rely on counsel to be apprepriate. It's up

4
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to the Board. s

THE CHAIR: Rely on people to be

appropriate?

MS. WALKER: COkay, appropriate. Do I have
time for rebuttal, though?

MR. NELSON: That would be, that would be
what would be normally azrn appropriate process.

MS. WALKER: Okay. Okay, thank you. To be
clear, and I think Fred explained this well, 1s that
we're asking for the two proceedings to be stayed while
our appeal -- or our petiticn is heard by the Court of
Appeals, The 3State Court of Appeals.

Az you are aware, there's a, a four-part .
test that are written intec the rule -- the relevant
rules that's been given to you by every party. BSo I'm
going to explain the factors that I think suggest that
there's a compelling reason, under that four-part test,
that you stay thoze proceedings.

And the first one is that it's the Jjob of
the Utah courts to determine standing. As, as the
appallate court has said, it has the duty and power to
say what the law is, and to ensure that it's uniform
througheout the jurisdiction.

And you have probably never heard of .
"standing"” before three or four months age. BRnd, as yq

3
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realized when you were trying to apply it, it's not all
that easy a concept to apply. BAnd therefore the most
prudent thing may well be to realize that the courts
have the expertise to determine standing. Aand to stay
this proceeding, and give them a chance to figure out
what's going on,

The second reason, and another reason why
this issue should be given te the courts to grapple
with, is because the Clean Air Act regquires access for
groups like the Sierra Club to judicial and
administrativa.proceedings. As the EPA has said:

"Rll affected members of the public must
be allowed to challenge PSD determinations."

And as you recall, this pProceeding is about
& PSD permit. The statement made by the EPA in the
Federal Register, which was recently referenced by the
United States Supreme Court, in a dissent states that:
State implementation plans, including those parts
dealing with PSD permits, must provide that zll affected
members of the public be allowed to challenge thase
permits,

And in Utah, remember, there's two
situations that mean that that, that statement applies
to this Board., The first is that all parties -- 3zll
entities must exhaust their administrative remedies. So

6
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if you deny Sierra Club access to this proceeding, you

are essentlally denying them access to the state courts,

And the other reascon isg is that the
standards are the same. &As you recall, in your own
rules it says that the standards are those established
under Utah law by the Utah courts.

And this is what EPA said: The EPA
interprets the existing law and regulations to require
an opportunity for state judicial rule -- review, I'm
sorry, of a PS5D permit action under approved PSD SIFPs by
permit applicants and affected members of the public in
crder to ensure an adeguate and meaningful opportunity
for public review and comment on all issues within the.
scope of the permitting decisien, including
environmental justice concerns and alternatives to the
proposed source.

The EPA believes that an opportunity for
public review and comment, as provided in the statute
and regulations, is seriocusly compromised where an
affected member of the pubklic is unable to obtain,
obtain judicial review of an alleged failure of a state
to abide by its PSD SIP permitting rules. Accordingly,
all such persons, a2s well as the applicant, must be able

to challenge a PSD permitting action in a judicial

forum, q
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And later in the same statement the, the EPA

- goes on to say it believes that Congress intended such

dn opportunity for state judicial review of ESD permit
actions to be available to permit applicants, and at
least those members of the public who can satisfy
threshold standing regquirements under Article 3 of the
Constitution. And that means the United States
constitution.

And based on EPA's analysis of Virginia's
Propoesed 3IP, it determined that Virginia did not allow
sufficient judicial -- public review processes, public
access to the judicial courts -- to the state courts,
I'm sorry. And therefore refused to review Virginia's
SIP -~ I'm sorry, refused Lo approve Virginia's SIE.

30 the conclusion from this is that, again,
the expertise of the Utah courts is necessary because
more than just the permits before this Board is at issue
here.

Third, the Sierra Club will be harmed
significantly if this Proceeding goes forward without
it. The Board will make decisions. All sorts of
decisions., And the parties will undertake all sorts of
activities as this preceeding goes forward. And the
Sierra Club won't be a part of them.

The longer this goes on, the more prejudiced

8
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the Sierra Club is gonna be. These types of decisions g

and activities include discovery, motion practices,
motions, advocacy on any of the issues that might arise
in the course of pretrial preparation of the case. And,
ultimately, the trial preparation itself. including
direct and cross examination of witnesses at trial, and
the opportunity to present testimony and evidence at
trial at their own initiative.

And these decisions matter. As everycone
knows, getting in at the ground level is critical if you
are going to influence decision makers. No one wants to
wait until the last minute to give their take on a

particular issue. .

In other words, conce the proceeding goes on,

and the longer it goes on, the more difficult it will be
to backtrack, and to unscramble the egg, and allow the
Sierra Club a fair oppeortunity to participate in the
proceeding.

The fourth is the issue of efficiency. If
the Sierra Club is successful, the proceeding is gonna
have to start over. There's gonna be new discovery.
There's gonna be new schedule. There's gonna be —-—- new
depositions will have to be taken. New lssues before

this Board.

tnd essentially the public servants invnlv.

9
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in the decision making, their time will be reused and
retaken up as these issues are redone, as well as the
time of this Board. The public will not be served by
such a rehashing of the issues before this Board.
Rather publiec -~ the, the public good will be served by
delaying the process until the Sierra Club can
participate fully in the proceeding.

And fifth, there's no strong arguments to
suggest that waiting will harm anyone. It's merely a
delay ¢of the process. &And none of the arguments put
forward by any of the parties suggest otherwise.

You've been presented with the argument that
Sierra Club decesn't have standing to ask for a stay of
the very proceeding that they were denied participation
in. Now, this argument makes no sense, because the
whole idea behind a request for a stay is that the party
that leost has an opportunity to appeal. That the
fairness of that appeal is preserved by staying the
proceedings, because to do otherwise would unfairly
pPrejudice them. And third, that the decision may be
Wrong.,

That's the whole premise, that the decision
may be wrong. S0 if you assume the, the premise that
the decision may be wrong is invalid, Yyou are
undermining the rule. So in other words if you say,

10
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"Well, we're gonna assume that our decision is right, .

and therefore that you don't have standing to proceed,”
well, that's undermining the very notion of the stay to
begin with.

There's this issue of whether an amicus 1is
good enough. And therefore, somehow, the Silerra Club
won't be harmed, because it's allowed to participate as
an amicus but not as a full party. And as, as I already
pointed out, all the activities and the decisions that
the Board will be making as this procedure -- as this
process goes forward, that, in that context, full-party
status is very different than amicus status.

For example, without status -- this .

full-party status, as you've already seen, the Sierra

club has been excluded from scheduling matters. ABlready

rhat decision has been made by this Board. We -- Sierra
Club can't make moticns. We can't participate in
discovery. We can't advocate on the issues that arilse

in pretrial preparation. And ultimately, we can't
participate in public -- I mean, I'm sorry, in the
trial, In preparation for the trial.

In addition, particularly in the SPC matter,
we raised a lot of issues that were not raised by the

citizens' group. Those issues won't be addressed at

all. And, therefore, amicus status won't be anything.

11
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like full-party status.

So just to sum up, I think that the, the
fact that the courts are in a better position -- are in
the best position to address this matter. That this
matter does raise, as the fourth factor suggests,
presents serious issues on the merits. That should be
the subject of further adjudication by the courts, who
are in the best position to do so.

And based on that, and basad on the harm
that will ocecur to the Sierra Club, and the lack of harm
that will occur to anyone else, and the public interest
in not redoing this proceeding should the Sierra Club be
successful in their appeal, favors a stay in both
proceedings. Thank vou.

THE CHAIR: Mr, Finlinson?

MR. FINLINSON: I'm Mr. Finlinson,
representing the Sevier Power Company. Just to start
out initially, the -- Counsel has just encouraged you
not to -- basically, to turn over your decision-making
process to the court. Apparently you don't have the
ability to make those standing decisions.

And yet your rules require you to deal with
the issue of standing. Your rules set forth that, that
that standing is supposed to be governed by the, the
Utah case law dealing with standing. &nd you have that

12
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responsibility to make that decision. If you go ahead,

and approve it, then I just think that she might finally
suggest that you don't have the authority to approve; we
cught to have that reviewed by the court as well,

I think you have that obligation to make
that decision. And the review at the circuit court by
the Court of Appeals is one on the record that you've
looked at. They don't bring in new evidence. And the
court has to conduct a review, really, to determine
whether or not vyour decision was arbitrary or
capricious. Or that it wasn't supported by any of the
evidence upon which was presented to you. And you

basically ran away with a decision and didn't pay .

attention to the Utah law,

That's a pretty tough standard for the
appellates to, to meet. And so I think you need to
remember that and keep that in perspective. We think
that if a party lacks standing to, to reguire the review
of a permit, they probably don't have enough standing to
ask you to stop the review cof that process.

That's basically what's happened in this
case. I'm not sure that you can be a party without
standing. The issues of staying are pretty much a very

guarded option that's available during an appellate

process. It's not granted very sasily. There's a ver.

13
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difficult four-part test. You have to meet every one of
the four parts in order to be justified, based on your
own rules, which are consistent with the rules of our
judicial system.

Stay is not really a very faveored option.
They're not granted lightly by the courts, and shouldn't
be granted lightly by this Board. Even if they had the
standing to make the suggestion to request the stay, we
submit to you that they failed to meet the four-part
test,.

They talked about irreparabkle harm. But
what is the harm that's gonna be suggested in a hard -~-
part of the system. And your acticns are done in
public. And they have that issue. And we submit that
they fail to meet them. They talk that -- they have to
convince you, or the court, that the injury to the
Sierra Club is gonna be far more irreparable than the
injury to the project. Or to the state in its
regulatory process.

They're basically reguesting that this body,
the Board of Rir Quality, stop whatever you are deing
until the court makes a decisicn on standing. That
could run anywhere up to 18 months. And so your work on
what you are trying to accomplish as your administrative
responsibility has to come to & halt.
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The carrying cost of a $500 million projeqgy

a capital project, for a year's worth of just sitting
gtill is pretty significant. And I think that that far
cutweighs the harm that would be cost to the Sierra
Club.

The guestion of whether or not it's adverse
to the public interest. If the publig's interest is
having an abundance of renewable or energy that is
available that is driven by a legitimate process, that
public interest will be adverse to the decision of, of,
¢f holding that.

And the fourth standard is te look at
-—- they have to show that they have a substantial .
likelihood that they'll win. And you have looked at the
case law, you've heard the testimony, and you've made a
decision that they don't have standing.

That decision will go to the, to the Circuit
Court of Appeals. They'll have to decide whether or not
you erred in making that decision. That the evidence
that you heard doesn't support vour ruling. I submit to
you that the evidence was submitted, and will justify
that your decision was an appropriate decision. I don't
think that there's a slam dunker that they’'re likely to
prevail in that part.

And then there's a third item that I want’
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you to look at. And this is that in the judicial
system, when you go and ask for a stay while you take a
matter upon appeal, they have a rule in civil
procedures, Rule 62. And it's a process that sets a, a
filing that they have to put up, a bond, a supercilious
bond, to protect the person who won on the, you know,
who's being appealed. That judgment is being appealed.

And that appeal -- or the cost of that bond
for a $500 million project, or probably an even greater
amount for the Intermountain Power Project because their
client was gonna be bigger than ours, that cost is
pretty expensive to put up that kind of 2 bond. If the
Sierra Club can convince you te stop your state process,
that prevents us from the preotection of the supercilious
bond.

And the -- and so by, by granting -- because
you don't have a rule in, in your process that allows
you to put up a bond in case they den't prevail. The
court system does. S0 1f the Sierra Club c¢can convince
you to do that, they get a stay that stoeps you, without
the benefit of a bond to protect the other parties like
they would in the court system.

850 I -- we would urge you that, Dne; that
their petition for you to stay should be denied, based

on those issues that we've submitted.
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MR. BURWELL: Mr, Finlinson, I, I'm new t.

the Board. Can you describe briefly who Sevier Power
Coempany is?

MR. FINLINSON: Sevier Power Company is &
helding company owned by ancther company by the name of
NEVCO. They're -- they -- their offices are in
Bountiful. They're the ones that have put together the
project. They'wve acquired the options for the land, the
optiocns for the water. And developed and done the air
monitoring. And submitted the applicatien for the
approval, which was granted by the, the Secretary.

MR. BURWELL: And how big of a project is

i @

MR. FINLINSON: It would ke about a

3500 million project. It's a 270 megawatts net
generating facility. It uses coal, but it uses a
circulating fluidized bed technology instead of the
pulverized coal process that the power plants for Utah
Power & Light, over the mountain in Huntington, Utah,

S0 it's, it's a bretty clean process. It's -
@ 270 megawatt net Production., We probably have about
250 megawatts that would be available for sale.

MR. BURWELL: And when are you scheduled to
begin construction?

MR. FINLINSON: We're hot gonna start until.
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we have a permit, So we -- you don't, you don't get
down that road until you have a permit., In fact, the
permit is the approval to construct, I think is the
technical name of the p;rmit.

So until this issue is resoclved, that
project is really kind of on a heold. As would any cther
Project. Because in your regulatory capacity you have
that assignment to make sure that, whoever the applicant
is, that they line up with the regulrements of the Clean
Air Act teo be entitled to receive a permit. Thank vou.

MR. HALEY: Good afﬁernoon. I'm George
Haley, I represent IPA. And I have with me Lance Lee,
who is the individual at IPA who's responsible for coal
procurement. And I'd like to have him just use part of
my time. I'll be brief,

I agree with what Mr. Finlinson said in
terms of laying out the standard. I just have a couple
of additional comments, and I won't repeat what he has
said. But the rule that's at, at play here and controls
your decision is R307-103-10. And it places, on the
party who is seeking the stay, the burden of
eéstablishing all four of those elements that you already
heard us talk about.

And I would submit, vou don't have ta go
beyond the first one. A&nd the first one is that the
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party seeking the stay will suffer irreparable harm

unless the stay is issued. And, of course, the reason
behind the denial of their standing is the Sierra Club's
failure to prove any palpable injury toc a point of
establishing standing. Which is a lower standard than
irreparable harm would be.

The other point I want to make is these four
standards that are articulated in that rule are
essentially the preliminary injunction standard that you
have in court. They've kind of taken it from a long
body of case law in the Rules of Procedure and plugged
it into the Administrative Rules.

The ¢ne thing that's not there is this .
bonding issue that Mr., Finlinson mentioned. And I would
submit that that is a good reason why the motion teo stay
should bé denied. TIf it's denied, the Sierra Club has
the clear remedy to seek a stay in the Court of Appeals.
They've already filed their appeal, So really the --
already the Court of Appeals has Jurisdiction.

And there's a rule precisely on point, which
is Rule 17 of the Rules of Appellate Procedure, that
says 1f an application in front of a board iike this is
denied, and the motion for stay 1s denied, they can seek
redress in the Court of Appeals. And the Court of
Appeals can consider whether or not a bond sheould be .
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issued.

Which, I think, is the fairest way and the
most sensible way to proceed. Because the other element
that they will not be able to establish is that, in
terms of weighing the damages, that ‘the damage is so
much higher for IPA than it would be the Sierra Club,

And I'm gonna have Mr. Lee just briefly tell
you some of the analysis he has made on what the cost of
delaying this for some year and-a;half, two years, who
knows? Once, once an appeal is taken, it's an
indefinite period of time.

MR. LEE: Mr. Haley asked me to spend a
brief moment here and discuss -- go briefly with you an
analysis -- guick analysis that I did on rotential harm
that could be -- come to the project if a delay is
incurred.

As you are well aware, our price of energy
has went up over the last few years. In particular coal
has increased in the price, over the last two yaars,
about 30 percent Per year. S0 by delaying the project
it has a huge impact on potential to cost this project
tens of millions of dollars. Especially when you are
talking on order of 3 million tons a year,

The financial community quite possibly could
require us to enter into long-term agreements. And if
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you delay that and the price of coal moves up further,.

as it has in the past, it could literally cost us
hundreds of millions of dollars.

Interest rates have been low these past few
¥years. Our analysis has taken in account some inflation
of those interest rates. But as we have seen in the
past couple years, interest rates continue to creep
upwards, not downwards. So there is very real harm that
can be caused to this project by delaying it.

I would go more into cost of the coal,
but -- and exact contracts that we have toc prove where

price of cecals went, but we have confidentiality clauses

in ocur agreements that don't allow me to discuss -- .
disclese those.

MR. HALEY: Thank yeu. But I think that
really makes the point in terms of weighing what would
be the relative harm on a, on a stay that -- it's clear
that it could have the impact of at least tens of
millions at a minimum, to hundreds of millions of
dollars to this project.

Which would have a corresponding increase in
the price of power that's gonna be generated out of that
project, which is not in the public interest t¢ increase
the price of power. There's alsc the need of power, and
delaying that over time as you are looking forward. ‘ |
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The, the west is growing rapidly, and there's an
increasing need to have power generation.

50 I, I would argue that the Sierra Club has
wholly failed to meet its burden of establishing really
any of the four peoints. But they only need to fail to
establish one of the four points in order for the denial
to be appropriate.

And then, again, I would just say that the
Board got it right in its order of, of May 12th. That
the Sierra Club has appealed it, At this point, I think
the appropriate thing tec be is let the Court of Appeals
deal with this issuye.

If they think they should have a stay, let
them argue it in the Court of Appeals. Let us argue
what the appropriate bend would be. Because you
shouldn't just be able to come in, and for a piece --
bPrice of a piece of paper be able to cost my client tens
or hundreds of millions of dollars.

They ought to be able -- they ought to be
forced to post a bond to cover what our harm would be if
their appeal is unsuccessful. Which we, of course,
strongly believe that it will be, just as the Board
found in its May 12th order that there wasn't a legal
basis for standing. ‘

And as what the drguments that Ms., Walker
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made about the EPA's position. The EPA, with all due g

respect, what thelr wview is is= not contrelling on this
Board, nor the courts of the State of Utah. That's
contrelled by the Utah Supreme Court. Which was the
basis of the decision -- those decisions that we argued.

And with that, I'll submit it. I think the
motion should be denied. Thank you.

MR. BURWELL: <Can you, can you describe the
company that you are representing and, and what's the
background of that company?

MR, HALEY: The IPA is a gquasi-governmental
entity. It's in Millard, UDtah. It has =-- or Delta,
Millard County. It has two existing units. We've .
petitioned to build a2 third unit on the same side.

MR. BURWELL: What does "quasi-government"”
mean’y

MR. HALEY: It was set up by the State of
Utah. It has governmental immunity. It's --

MR. BURWELL: Well, is, is IPA an acronym?

MR. LEE: Intermountain Power Agency.

MR. BURWELL: Okay.

MR. LEE: 1It's a political subdivision of
the State of Utah.

MR. BURWELL: Are there any private

shareholders of IPA? .
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MR. LEE; We don't have, I don't think, any
shareholder -- shareholders.

MR. BURWELL: And how, how many employess do
you have?

MR. LEE: At the power plant there are
approximately 500 employees.

MR. BURWELL: Okay, thank you.

MR, HALEY: Anything else? Thank you.

M5. SHOOP: Mr. Chairman, will we be allowed
to ask some other questions once everybody else is
finished?

THE CHAIR: Yeah.

M5. S5HQOPF: Thank you.

MR. STEPHENS: Good afternocn, my name is
Christian Stephens. Mr. Richard Rathbun and I are
assistant attorneys general, we represent the Executive
Secretary. We appreciate the opportunity to address the
Board this afterncon. |

And what we are dealing with here is really
comes down to & guestion of eligibility. The other
parties, Ms. Walker, Mr. Finlinson, and Mr. Haley, I
believe have done an adeguate job of educating the Board
on the various requirements of the rule. These are the
requirements that must be satisfied in order to be
eligible for a stay.
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So briefly I would just like to point r::ut.
few of the issues with respect to how this rule
governing the, the granting or the denial of a stay
applies te this situation from the perspective of the
Executive Secretary.

By its terms the rule regquires, as the other
parties have said, that all four elements of the rule
must be satisfied. And the failure to satisfy even one
is fatal to the request of a stay. But it's also werth
peinting ocut that the granting or denial of a stay is
discretionary with the Board.

The rule says that the Board may deny -- may
deny or may for -- I guess a better way to say it woul.
be may grant a stay 1f those elements are satisfied.

But there is no obligation, even if all the elements are
satisfied, for the Board to grant the stay.

Just briefly, to, to cover the four elements
of the rule from the perspective of the Executive
Secretary. Sevier Power, in the case of the Sevier
Power appeal, Sierra Club has been granted amicus
status. They will ba able to participate, albeit not as
a full party.

They will partic -- they have participated

in both the Intermountain Power and Sevier Power appealrs

for, for the notice of intent stage of the permits —-
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approval orders. They submitted extensive comments.
They were at the hearings down in Millard County and
Sevier County.

Their viewpoints and their issues have been
raised to the Division. The Executive Secretary, when
he made the decision to issue the permits, factored in
the information that was submitted and the arguments
that were raised by the Sierra Club. 3o the arguments
have been raised.

I think it's worth pointing out alsec, as
Mr. Haley said, the Sierra Club, in the, in the eyes of
this Board, was not able to convince the Board that they
were harmed enough to have standing. Which is & lower
standard. They -- it would be hard to argue that
they're being harmed on a higher -~ to a higher degree,
rising to irreparable harm, to grant the stay.

In fact, Sierra Club's own motion seems to
Suggest that there may not be any harm at all., Sierra
Club mentions that there will be harm te the environment
1f the permits are issued and all and these plants are
dliowed to be built. But they also say that there won't
be any harm to the other parties pbecause the plants
aren't going to be built anytime soon.

Which just begs the guestion of why a stay
is necessary if the plants, which would presumably,
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according to the Sierra Club, emit more pollutants, thia

very harm they fear, 1f the plants aren't going to be
built anytime soon, or at least before the Court of
Bppeals makes a decision on their standing denials, why
there is any need for a stay at all.

Secondly, as a related matter, the alleged
threat of injury teo the Sierra Cluk does not outweigh
the damage to the Executive S$Secretary. This is an
important peint to the Executive Secretary and the
Division of Air Quality. Sierra Clubk is not yet a party
to these proceedings. Non-parties should not be
permitted to use an administrative stay, which is what

they're asking for here, to interfere with the abilityb

of the parties to these appeals to seek & resolution of
their dispute.

It's very likely that if the stay is granted
Sierra Club will argue not only that the existence of
the stay enjoins the parties from taking any action
formally bhefore the Board, but it would alse azllow them
to -- in effect to veto any discussions of settlement
among the parties. This appreach is not contemplated by
the administrative process as outlined in the rules.

The Executive Secretary wants to protect the
Division of Air Quality's ability to perform its
regulatory mandate without a non-party's interference..
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The Divl -- the Division of Bir Cuality meets routinely
with sources who have filed appeals to a notice of
violation or reguest for agency action to resclve those
permit and compliance issues after the Executive
Secretary has issued a final order.

If the Court of Appeals determines that the
Sierra Club is a party, it is true that these
proceedings would begin again. Howevér, if -- the
Executive Secretary submits that it would be against the
publlic interest to force the parties who are actually
parties in these proceedings to sit on their hands for
12 to 18 months, or possibly longer, until the Court of
Appeals rules on the standing determinations.

And just to wrap up -- I don't want to take
too much time, because the other parties have done a
very good job of covering the, the elements of the rule.
Whether this request for agency action issue presents
issues of public importance, that is a straight out of
the standing test,

Just two months ago, this Board determined
that the issues that Sierra Club was presenting did not
rise to the level of significant public issues. It
would seem very strange now for -- to apply the same
test for a motion to stay, and argue that all of a
sudden the issues have become seriocus enocugh in the last
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two months to warrant the issuance of a stay. Thank .

you.

THE CHAIR: I'd like you -- if you would
like to make a rebuttal. And then we'll open it to
gquestions from members of the Board to any of the
parties.

MS. WALKER: Thank you., Initially I'd like
to correct a suggesticn that the standard of review that
the appellate court would apply would be arbitrary and
capricious. BActually, the standard of review and what
that means is how much deference the Court of Appeals
would give this Board. _

Because standing is a question of law, an:.
particularly in this case, where the Board did not
gquestion the facts that the Bierra Club and the Grand
Ccanyon Trust put forward. Those facts were taken as
given, and merely applied teo the law, or the law was
applied to those facts. In that case the standard
review gives no deference to this Board.

Therefore, the standard that we have Lo meet
in order te overcome this Board's decision is
essentially we just have to show what the law would say.

No deference is given to your decision. 8o te the

extent that -- the suggestion is is that we have this

giant hurdle to covercome. .
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That's not wvalid. We're essentially
starting over, with the Court of Appeals. on the basis,
certainly, of what was in the record, but we don't have
to sort of overcome yocur decision.

It's true that the stay is discretionary.
And, as you alsc know, there's a provisicon that we
guoted in our brief that gives you discretion te provide
a remedy during the pendency of -- well, I'll just read
it.

It says: Unless precluded by cother statute,
the agency may grant a stay of its corder or other
temporary remedy during the pendency of its Jjudicial
review according to the agency's rule. S0 essentially
it"s wide open for you to make the determination that
you feel is best in this case.

On this issue of harm, the -- first of =211,
the focus of the harm in the standing case is harm by
the project. So completicn of the project approved by
the permit, essentially. The 1ssue of harm here today
under the four-part test is the harm that the Sierra
Club would suffer if the proceeding goes forward, So
the harm is essentially what would happen to us if
discovery occurs, scheduling occurs, that sort of thing.

And on the flip side of that is that
currently there is no stay of the construction of the
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facilities that have been approved by the permits. Sc.
all this suggestion that the parties are gonna -~ or
that the applicants are gonna be harmed by some delay in
their ability to¢ build things or to acgquire coal is
irrelevant, because there's noc stay.

We're asking for a stay of the proceeding.
Currently there is no stay of the construction of the
facilities. ©Now, it doesn't say we won't ask for one
somewhere down the line, but we haven't asked for one
yet. Because, as far as we know, there's no proposals
right now to actually go ahead and do that.

There's alsc been this issue of honds. HNow,

first of all, the issue of bonds is not in your .
four-part test. And secondly, typically when
environmental groups and public interest groups seek
stays, typlcally they are not reguired to post bond.

Gr, if s¢, it's wvery minimal. You know, that's a whaole
‘nother issue that essentially would have to be decided
by the Court of Appeals.

But there's no guarantee that we're -- that
the Sierra Club is gonna be forced -- if they get a stay
from, for example, the Court of Appeals, there's no
suggestion that, that we would be forced to post some
giant bond. Typically, public interest groups don't
Fost bonds. ©Or, if they do,. they're wvery small. .
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Okay, the -- then there was the suggestion
that what the EPA says doesn't matter. It's true that
the EPA is the interpreter of the Clean Air Act. And
it's true that this whole proceeding is essentially the
State of Utah's implementation of the Clean Air Act.
Therefore, what the EPA says does matter, Particularly
because the EPA holds authority over Utah's ability to
implement the Clean Air Act.

And there was this suggestion that, because
Slerra Club has submitted comments along -- during the

comment period provided by the Division of air

Quality -- which, of course, We appreciate those
opportunities -- that somehow 211 our needs have been
met.

Well, the whole peoint of having a proceeding
gand judicial -~ ultimately possibly judicial review of
the decision of the Division of Air Quality is because
the idea is that you want independent review. And
that's what this Board is supposed to do:; independently
review the decisions of the Air Quality Board.

Up until now, the Air Quality Board hazz made
all the decisions. Albeit based on public input, but
there's been no independent review of that decision.
This proceeding is supposed te allow independent review.
It's not at all the same as making comments it -- the --
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in the public comment period. It's just not the same .

thing.

And the suggestion that settlement could
occur merely underscores the harm that Sierra Club would
suffer if settlement were allowed toc be negotiated while
it was seeking judicial review of this Board's decision.
I mean, essentially a settlement goes a long way towards
resolving the issue completely.

If wa're entitled to full-party status, we
would have to be a part of those settlement
negotiations. So the sug -- the suggestion that, that
somehow the Board shou -- I mean the DAQ shouldn't be
hampered in its ability to conduct settlements merelyb
underscores the fact that Sierra Club should be involved
in anything that occurs, or would be if it was granted
full-party status.

And that these sort of declsions, that have
a lot of impact on this proceeding, sheculdn't be allowed
to made -- be made until the Court of Appeals addresses
our -- the standing issue. And there was a suggestion
that the Sierra Club is turning these arguments on --
well, that, that the Sierra Club is somehow saying --
trying to remove jurisdiction of this matter from this
Board and placing it in the Court of Appeals.

But by the same token, when the applicant.
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suggest that you shouldn't grant a stay because the
Court of Appeals should do that, they're doing the same
thing. I mean, this question is squarely before you,
It's an issue that matters to your Proceeding. This is
your proceeding, and therefore ¥ou should make a
decision.

And I think that, given particularly that
there is ne 3tay on construction, so that the parties --

the applicants Eresumably can start building tomorrow if

'they want to. That there is no real harm except for to

the Sierra Club, because they're being excluded from a
proceeding.

The longer it goes on, the more prejudice
the Sierra Club will incur. That really wouldn't harm
anyone if it were delayed, particularly given because no
°ne is being prevented from constructing their
facilities in the meantime.

And I think the final issue is is that
standing is confusing., And the courts are better
positioned to address it. They wrote the opinions that
you are trying to apply to our facts. And, because
there may be questions still in your own mind -- maybe
not -~ hut certainly you realize that this is an issue
few Lo you, that's accustomed to the courts.

Let them decide it, before the Sierra Club
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is prejudiced in this matter. Thank you very much.

THE CHAIR: BAll right. Do Board members
have guestions for any of the parties? Okay, we have
Marcelle, and then Jerry, and then Steed,

MS. SHOOP: Mr., Chairman, I'm not sure who
Lo address this gquestion to, but I just wanted to get
some clarificatién with respect to the IPP matter. In
terms of the status of the permit and, and the appeal,
@8 I understand it, the only stay that's being requested
is the stay relative to IPP's appeal on a =~ Condition
24; is that correct?

MR. WELSON: That is correct.

MS. SHOOP: And so if -- the permit has n:’

vyet been issued?

MR. NELSON: ©No. The permit has been
issued, I -~ that's, that's a point that I think needs
clarification. The permit has been issued, in both
circumstances, by the Executive Secretary. And
Ms. Walker is correct in that both companies could start
to construct tomorrow under that permit. There is no
stay of that construction.

Now, as a practical matter there may be a
stay because of financing, or company decisions that

they want a8 final permit before they begin. But from a

legal standpoint, there is no stay on the constructien.
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What this Board is being asked to decide in those permit
appeals is the validity of the rrovisicons of the permit.

And for the 1pP matter, the only matter left
Pending before the Board is the TIpp challenge to a .
provision in the permit. But if IpP wWanted to construct
on the basis of the Permit as it's peep issued, it

could.

MR. GROVER: But then what would be the
result if they are ultimately not Successful in the
appeal? I mean, the approval arder would then be
modified. gg they would have started constructien on a
permit that --

MR. NELSON: And, and that'sg part of the
decis --

MR. GROVER: -- ig in flux.

MR. NELSON: That's part of the
decisicn~making bProcess that IPP has to deal with,

THE CHAIR: And the Condition 24
Specifically addresses emissions during start startup
and shutdown and upset, which really could -- it could
Potentially affect hardware, but not necessarily. But
that, that is the issue, Do ¥ou have another gquestion?

MR. GROVER: T did. I just had a guestion
for the Sierra Club. Just, since we aren't part of alil
the briefings in the circuit court dppeal -- thank
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goodness.

MR, NELSON: Well, at this point the only
briefing is a two-page -- }

MR. GROVER: Okay.

MR. NELSdN; -- document that says "we
appeal.”

MR. GROVER: Dkay, well that was my
question. Is have you asked the Circuit Court of
Appeals for stay of these proceedings pending a termi --
determination of your standing issue?

M5. WALKER: The -- we have to ask ybu
first., That's the way the --

MR. GROVER: So it's not -- .

MS. WALKER: -- process is laid out. So we
ask you first. Which is why, if you remember, we were
in such a hurry, beﬁause -

MR. GROVER: S0 they wouldn't determine it's
not right until we've determined -- made our
determination is what you are saying?

M3, WALKER: Basically. I mean, the way it
goes is we ask you first. Either you -- and then based
on your decision here, we go to them. If you grant us a
stay, then we just go straight to the merits. TIf ¥ou

don't, then we ask them for a stay.

MR. GROVER: Okay. I just wanted to know .
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what the request of the court currently was.

MS. WALKER: Right. 3¢, 50 we haven't asked
yet, no. We're waiting for your decision.

MR. BURWELL: So being new to the Board,
have you presented a C2&8e as to why you want the stay?
Is it around the hature of what these power Flants
are -- you know, the type of power plants that they are
and the impact on the air quality? Is that =-- has tﬁat
been articulated --

MS. WALKER: Yeah. I think --

MR. BURWELL: -- to the Board members?

MS. WALKER: I, I think what ¥ou are asking
is if we've provided the basis for essentially what --
an appeal of the, of the Department of Alr Quality
decision on the permits. And yes, we have. That's 1in
our regquest for agency action.

And we laid out, I'm forgetting, but I think
19 very specific Points with regard to the IPP plant,
and I believe 9 or so with regard to the SPC plant. And
they deal with emissions, visibility, impacts on
national parks, things like that. And I would hope that
¥you have been provided with those pleadings.

MR. NELSON: Because he is a new Board
member, I don't know whether you've been sent previous
packets. But that doesn't matter. I --
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MS. WALKER: Uh-huh.

MR, NELSON: I think you just got the motl!n

for stay.
MR. BURWELL: I believe s0, yeah.
_ M3. WALKEE: Okay. But maybe =- I -- it
will probably be too late to -- once you get them the

Board will have made a decision already. But

essentlally, vou know, they're based on the, the issues

we raised.
MR. BURWELL: Your assessment of the
emissions for the two plants?

MS. WALKER: Yeah, and the permitting of

those emissions, essentially. They focus on, on thosJ'

And whether they comply with state and federal law.
MR. BURWELL: And you mentioned the Grand
Canyon Trust., You represent both; two different,
disparate, distinct entities?
M5. WALKER: That's right.

THE CHATIR: Mr. Haorrocks?

MR. HORROCKS: Ms. Walker, in your initial

presentation you made a statement that if this Board

denies the motion for stay, that we would essentially be

denying the Sierra Club access to the courts. I was...

Did I miss hear you? Did -- or could you
elaborate?
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MS. WALKER: Ne. Well, I, I don't know if
you misheard me or not, Bﬁt certainly if that's what I
said, it's very canfusingﬁ What I meant is, you know, I
brought up this whole issue of, of the EPA and whatnot
to suggest that this is 2 complicated situation that
should be handled by the courts. And that thié raises a
lot of questions. ZLet the courts deal with it.

Issue a stay in the meantime because, from
our perspective, fairness requires it. But what I
wanted to say.is that, when I was quoting the EPA saying
the Clean Air Act requires judicial review of PSD
permits, that in our situation here in Utah, essentially
whatever standard that is applies to this Board as well,

And the two reasons are is that the standing
requirement is the same for the Board as it is for the
courts because the Board is trying to apply the, the
court standard to this proeceeding. And the second is is
because to, tgo -- under our Administrative Procedures
Act no entity can go straight to the courts without
going through this Board, because they are required to
exhaust their administrative remedies.

30 essentially the point I was trying to

make is, is that what the EPA says about standing is

reé -- and standing relative toe the courts, is relative
to the -- it matters to this Board as well, And the
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'entire way that Utah goes about implementing the Clean

point being that it just shows that there's a lot of .
confusing issues to be dealt with.
And that this really matters, bhecause it

reflects not just on these two permits, but on the

ARir Act, S0 it's & big issue. Aand that suggests that
that fourth factor has been met. Does that help? Okay.
Sorry, it's kind of confusing.

THE CRAIR: Other questions/comments by
members of the Beoard?

M3. SEGHINI: Yes, I have a gquestion., In
terms of the court action,..

THE COURT REPORTER: I'm sorry ma'am, can .
You speak up?

M5. SEGHINI: Yes. In ﬁerms of the court
action, is this an action being brought by the Siarra
Club to determine 8tanding? 1Is, is that what the
appellate court action is?

MS. WALKER: That's right. S0 we've, we've
glready filed essentially a petition for review of your
decision denying us standing. And we'wve done that
adlready.

M3. SEGHINI: So you would have full apbility
to interact in terms of that Court process because you
filed a case, would you not? ,
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M5. WALKER: Yeah. But what we're --

M5, SEGHINI: To defend your position that
you do have standing?

MS. WALKER: Yes. But what we're asking the
Board to do in the meantime while we're working that
out -- and I'm certainly not coemplaining about our
access to the Court of Appeals. We're fine with that.
But what we're safing is in the meantime would you hold
up, delay these Proceedings.

Sc that if it turns out that we're right and
we have standing, that we're not prejudiced by the fact
that the proceedings have gone forward without us. So
certainly we're plenty happy with our ability to seek
review of your decision.

M&. SEGHINI: fThank you.

THE CHATR: BAny other questions? Probably
for the benefit, since we've had a -~ oh, yes. We'll
give Mr. Finlinson, yes,

MR. FINLINSON: Mr. Finlinson. I'd just
like to offer a2 rebuttal piece of information. The
question is could the plant go forward because we do
have a permit that authorizes us to construct. It was
granted by the Executive Secretary. But in today's
market you wouldn't get past first base, in terms of
anybody who had to put up the financing for that project
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of saying, "Do you have a valid permit?"

We'd say, "Yes, we have a wvalid permit., Byt
it's subject to the review Process that we're presently
going through." And that process of being able to say,
"Yes, #e have a valid permit,™ will probably take longer
if it goes through the, the guestion in the Circuit
Court of Appeals on standing.

But even though we have a permit, I can
assure you that we don't have 500 million -- Epeaking of
the current Ccompany -- to go do that. My guess i1s the
Intermountain Power Project doesn't have the additional
meney that they have -- would be required to come up

-

with, until that permit issue is resolved through the.

review process. Both the administrative and the
judicial process.

S0 you are not going to see constructioen
until their permit that is gone through the process of a
review,

MR. HARLEY: Just for the record --

THE CHAIR: Yeah, let's Mr. Haley and
then...

MR. HALEY: Just for the record, IPA/IPEP
jeins in the comments of Mr. Finlinson. That would go
for us as well,

M&. SHOOP: I just had a guick guestion of
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Mr. Finlinsen. As T understand, what you just said is
that regardless of, of -- however long it takes for this
matter to work its way through the Utah court systems is
howéver long it's gonna be before the power plant is
cénstructed?

MR. FINLINSON: Exactly. On, on either
power plant.

MS. SHOOP: 8¢ is there really harm to the,
the power companies if this preceeding is stavyed if, if
what is really the, the thing that's gonna hold you back
is the, is the Court of Appeals process?

MR. FINLINSON: Well, ¥e=. But in the Court
of Appeals there's the protection of whatewver that bond
will be. And she suggested that it would be minimal or
small. And, of course, we're gonna urge the court to,
to get it to reflect the true amount of the damage.

And there is a process in the appellate
procedure for the presentation of the different opinions
of what that bond ought to be while -- if, if they
considered granting the stay. Now, the test at a -- the
Court of Appezls are basically the same tests that you
have. It's still a four-part process. And, ‘and it will
be contested there as well.

But the net result is if, if that stay i=
Put in place, where if you grant it, that stops us from
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proceeding down the road to reviewing the rest of the.
issues that have been raised on whether or not the
permit that was granted by the Executive Secretary is
Correct, and is a valid permit.

That extra delay, we think, is detrimental
to the, to the power companies. Both power companies.
Both of you submitted =-- both of us have indicated that
to you today. The difference is if ¥you grant a stay, we
don't have the protection of whatever the bond is going
to be in the event that they fail.

We submit that there's a pretty goeod
likelihood that they'll probably fail., But in the

rd

appellate court, they have to deal with that 1issue. P.

whatever protection is afforded by the, the bond is
simply not available at this level.

MR. HALEY: May I address your question from
my perspective?

There would be an additional practical
Problem that we would have, in terms of trying to reach
a resolution on the, the 558 --
startup/shutdown/maintenance issue. If there was a stay
issued, that would stop basically everything.

Right now, while the appeal of the standing
issue is going forward, we could continue to try to
resolve the remaining issues on, on the, the q
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startup/shutdown and maintenance point. Where a2 stay --
if the stay was issued, it would stop everything. We'd
have to wait for the appeal to come, and then come back
to where we are right now.

S0 1t would be inefficient from that
perspective. And then there's also the bonding issues
that -- we think if they're ~« if they want to proceed
with the appeal, then we will argue in the Court of
Appeals that they should -- the Sierr -- "they" being
the Sierra Club, should have to post a bond for the
damages that we would incur as a result of a delay on
going out to the capital markets, or to a lock in our
long-term coal contracts.

M3. SEGHINI: I have another gquestion.

THE CHAIR: Yes.

M3. SEGHINI: My guestion is this. The
previous decision of the Board was -- indicated that the
Sierra Club had no standing. And that is what they're
appealing. Would it make a difference in their ability
to participate in discussions if we, as a board, give
them amicus standing -- if I'm saying that correctly --
80 that they, then, would be part ¢of the discussion,
even though they wouldn't have legal standing?

MR. NELSON: Let me comment. They were
granted amicus standing in the Sevier Power Company
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proceeding. There was no grant of amicus in the IPP .
proceeding. .l

The, the difference between amlcus and party
status, as best I can describe it, is that when you are
a party you have a right to fully participate in the
proceedings. Which means that you can present
testimony, present witnesses, file motions, cross
examine. And participate as if you were one of the, the
parties like the Executive Secretary and the comﬁany.

An amicus status gives an ability to present
a brief or make oral comments on what has been
presented. And so¢ you can file briefs on issues. You
can file information with respect to what the record J..
But it does not require any kind of 2 legal standard to
e granted participation. Amicus is just at the
discretion of the Board.

The party status, however, you have to
demonstrate, as we went through the process, of
standing, and the ability to participate and demonstrate
the intervention reguirements,

MS, SEGHINI: I have one other question, and
I apologize because I missed the last meeting. As w;'VE
gone through the permitting process, have we not
carefully examined the emissions standards and the
expected smissions from these two plants, and whatevez.
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are the inventories that exist in that area?

ME. NELSON: The, the Executive Secretary
went through that process as part of the permitting
process. The status we are at at this part cf the
proceedings, though, is that they have presented
challenges to those decisions. And that's what this
Board 1s adjudicating.

M5. SEGHINI: "They" being?

MR, NELSON: The Sierra Club.

MS. SEGHINI: The Sierra Club?

MR. NELSON: And the Citiz --Sevier
Citizens' Group.

MS. SEGHINI: Thank vyou.

THE CHARIR: Couple comments. It's a little
awkward here, because we'wve had several board members
who weren't here two months ago when we made the
decision. Power plants, of course, have been around for
a long time. But not many power plants have been built
in the last 20 years.

So a lot of the issues that are being
brought up are in the interpretation of what does best
available cocal technology mean in a plant built in 2005.
And those are issues subject to interpretation. And
that is what has been raised. But by majority vote of
the Board, we denied Sierra Club standing in these
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issues two months ageo. ‘
First, I am a little uncomfortable with .
that. But, you know, we do vote by a majority vote.
And it was a -- in the statement that I signed on behalf
of the Board, we found that this power plant
construction is not a major public issue.
For somecne who's been invelved in We%tern
Regional Air Partnershlp, we go through all these
meetings, we talk about dust, and we talk about
vehicles, but we always get back te stationary sources.
They're the big one that affect air gquality in the West,.
And the WRAP has certalnly devoted a

substantial amocunt of its resources to the best .

availakle retrofit technoleogy for the plants that
predated BART. The upgrading of power plants, such as
the initiative that PacifiCorp has taken on their own to
reduce emissions from the plants.

So I think they are major public issues, as
proven by how much time we spend talking about it in
forums like the WRAP, and it's also been said, "Well,
the citizens have had their chance, during the public
comment period, to provide their input." And that --
but that's the, the advocates talking to the agency
staff.

As & board, we are the ones who are suppc’
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to review whether the staff correctly interpreted -- or
correctly applied what was presented in the hearings,
Bgain, by a majority vote, we chose not to de that. I'm
personally gonna welcome -- would welcome the guldance
of a court on these complicated questions cof standing.

And I think that's what's before us. So
there -~ that's my input. Is there other discussion
from members of the Board before we ask for a motion?

MR. BURWELL: Well, I -- can I make a
comment? As a new member it, it seems as if, you know,
I've jeoined the Ecconomic Development Board as.Dpposed to
an-Air Quality Beard. And it seems like our
respeonsibility is around air guality, neot the argquments
put forth around the economic impact on a couple power
plants.

And from that standpoint, yeou know, the fact
that an organization has raised guestions arcund the air
guality impact of two projects, and as a board we did
not give them standing, you know, raises questions
around what cur motivation, our gocals, and cbjectives
are.

Again, if, if the arguments by another
organization are these impact the air guality, and the
arguments by the other projects are around the economic
impacts of the project, you know, what, you know, I
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think -- isn't it our responsibility to enfeorce the ai.

gquality of the state for the citizens? And make sure
that we're doing the right thing in that regard?

MR. GROVER: Well, I think the law reguires
us to leok at harm. It didn't say any air gquality harcm.
We don't really operate in a vacuum is what I'm savying.
Yeah, we deal with air quality issues. But when the law
says we have to follow and losck at certzin things, one
of which is harm, then we have to look at it.

5o, I mean, I understand what you are
saying. 2nd it seems like we're getting off into areas
that we don't know, that we think we're experts at,
perhaps, because we're here because of our air qualitb
knowledge. But, you know, having sat through the
hearings and everything, we were required -- the law
specified exactly what we were supposed to determine for
standing.

And it was harm. We had to determine
yhether there was harm or not harm te those that were
actually petitioning. S0 -- 1t would have been nice if
wa didn't have to, but that's what the law required us
to do. So, I mean, I'm just kind of defending the

position. And there was a lot of discussion about that

during the meeting. So it wasn't --

MR. BURWELL: Harm, harm te the parties, o.
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harm to the air?
MR. GROVER: Well --
MR. SAMDELSON: Harm to the parties.
MR. BURWELL: Okay.
MR. GROVER: But the Sierra Club made

arguments that actually talked about envirconmental harm

as well --

MR. BURWELL: Ckay.

MR, GROVER: -- the public advocacy
pesition. So there was all of that. There was all --

elements of that. But I think specifically we locked to
what the -- the law required us to make a finding as to
whether there was harm or not, so.

And I think that's one of the standards here
again, is another irreparable harm. We have to look at
that. That could be -- it deoesn't say just air guality.
You have to say, you know. If us, by staying an air
guality decision, we'd have to lock at the harm that
would result from that from an economic standpoint as
well.,

So I don't think it limits us just to
environmental harm. Maybe Fred can correct me if I'm
wrong, but.

MR, NELSON: The -- you are locking at, with
respect to & stay, at the harm, again, tec the parties,
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and the relative positions of the parties, when you a.
talking about staying a proceeding. The, the courts
and --

The reason that this standard is set with
the requirements that are listed there, and it marries
up as was indicated with what the judicial process would
be in granting a stay, 1s that there is a -- there is
usually a deference on the part of the court to maintain
the status quo.

Whatever decisions have been made should
stay in place, unless you can demonstrate those four
criteria. And if those four criteria then meet certain

s
requirements, then the Board or the court will step i'

and say, "We're going to go ocutside the status que for
the moment and put a stay in place." Depending upon
those criteria, and those criteria being met.

M5. BUNKER: 1In regard to Mr., Grover's
comments, I am assuming that when this was discussed
before, all of these things were discussed. 1It, you
know, pro and con and everyﬁhing, when the -- when you
had the, you know. This wasn't held in a vacuum; 1is
that right?

ME. GED?ER: Well, there was, I doﬁ't know,
&t least two or three inches of briefs on --

M3. BUNKER: That's what, that's what, .
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that's what I'nm saying, you know. So all of these
different aspects were discussed?

MR. GROVER: Well, I don't know how in
depth. I mean, you know, you have to review the
minutes., I'm not tfying to represent something that
maybe i1sn't in the minutes. I'm just saying there was
discussion. There ~- we did éo through all those legal
Points. We did talk about -- -esach rarty had a chance to
madke thelr case --

MS. BUNKER: 8o all of this was -- all of it
was discussed?

MR. GROVER: Yeah., I --

MS. BUNKER: Gkay.

MR. NELSON: You had a copy, in your packet,
of the orders --

.MS. BUNKER: Right, right.

MR. NELSON: -- of the Board --

MS. BUNKER: Right.

MR. NELSON: -~ and the discussion, and the
rationale.

MR. GROVER: And one of the things is we
didn't have this unanimous voice, either. Which the
Chair has indicated. Which probably precipitated a lot
more discussion than being fairly unanimous. So I do
think it was -- a lot of areas were explored, and a lot
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of questions were asked.
ME. NELSON: There was a split --

M3, BUNKER: However --

MR. NELSON: There was a split vote on EVErYy

motion.

ME&. BUNKER: But whatever, the majority

ruled on that though, you know. That wasn't -- that was

the voice of the Board. After, you knew. Whether it

was 5-4 or, you know, 6~1, whatever. That is -- that

was the voice of the Board.
MR. NELSON: Right.
M3. BUNKER: Right? Okay.
THE CHAIR: So.

MS. SEGHINI: Just in, in terms of the

discussion. Is our job to protect industry, or is our

job to protect the environment? And our jeb always is

to protect the environment. That's why we regulate

industry. And that's why we look at the reguiations.

That's why we have very rigid reguirements befora

permits are, are issued.

Certainly the, the stationary sources are

going to emit a certain amount of pellution. But in our

society if we can contrcl that so that it meets the

requirements for a healthy environment, then we can

function better asz a spociety. I hate te think what it.
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would be like to be without electricity.

ME. GROVER: I think, I think we're kind of
Presupposing, though, that that's what the -- that's
what the rules and all the determinations that are made
by the Executive Secretary takes that into
consideration. I mean, I -- I'm just saying I, I don't
know that -- we weren't really reviewing the big global
enviroenmental, you know, regulatory scheme when we were
reviewing it.

We were just reviewing the specifics of this
particular request involving this permit which the
Executive Secretary had granted, and said it had been
reviewed, and that the laws had been followed. And I
think, you know, Mr. Veranth raised an i1ssue. Maybe
there's some interpretation he didn't agree with.

But that wasn't the determination of the
Executive Secretary. And the petition was to say -- vyou
know, to take that basically from the Executive
Secretary to review -- the Air Quality Board to review
that. Which they did., And one;..

THE CQURT REPORTER: I'm sorrcy?

MR. GROVER: Speak up? OCkay. For one of
the applicants. But for the other we just didn't find
they had the standing te raise the issues, because they
didn't meet the specific criteria that the law reqguired
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us to review, so. .

MS. SEGHINI: Okay.

M3. SHOOP: I have a gquestion. It's
probably for the atteorneys. But I guess my guestion is
how would it affect the appellate process if the Board
were Lo permit a stay of the proceedings only for a
limited period of time while the parties asked the court
to determine whether or net a stay -- a full stay was
appropriate? I don't even know if that's possible,
procedurally possible.

THE CHAIR: I guess...

MR. NELSON: You want me to comment? I
think that the Board can do whafever it wants to on tl.
particular kind of matter. If that's what the Board
decides it would like to do, it has the authority to do
that.

MR. SAMUELSON: Mr. Chairman? You know, I,
1 am struck by Mayor Seghini's comment, you know, that
it is our duty to protect the environment. And I fully
endorse that. And she also mentioned, you know, can we
envislion ourselves living in a community or a world
without electricity. And I think most of us cannot.

The rules and regulations, the standards
that we have, don't represent what's healthy and what';
not healthy. None of this is healthy. Okay? What it‘
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represents is the best possible compromise of our -- the
existing technology and what lungs can tolerate.

And so while we, we have to balance that, I
think it's, it's much more a guestion of degree rather
than black and white., We have to balance the need for
power. And I think we would all have to admit that we
have a need for power. We alsc have te balance that
against the fact that, that any amount of these
pollutants is unhealthy.

It's a guestion of degree. We can probably
exist longer with leszs. But can we exist at all without
eleatricitf? Se, you know, I -- as I'm listening to
both arguments I'm struck by, you know, the tendency to
declare one side wrong and one side right. &And
cbvicusly it's never that simple.

For me the guestion seems to be, who is
harmed most? 2And does our granting a stay really result
in tens of millions of dellars to the power companies?
In which case, that's considerable harm. Does our
denial of a stay prevent the Sierra Club from pursuing,
you know, their mission ¢f protecting the environment.
These are not clear~cut guestions.

It sounds to me that noc matter what we do,
this ends up in court; is that correct?

THE CHAIR: Probably.

2B
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MR. SAMUELSON: Okay. Is, is there any

action of the Board that prevents thls from ending up 1n
the court,

MR. NELSON: Well, it really is already in
court on the, on the motion to intervene. Let, let me
describe what I think the two choices are. The choice
of denying the stay means that this Board would go
forward with the proceedings.

That means that you would hear the IPP
appeal of its own permit on that particular provision.
You would also hear the Sevier Power Company appeal by

the Sevier Citizens® Group. You would ¢geo forward with

{
that proceeding. .

If, at some point in time, the Sierra Club
prevails in the Court of Appeals, they would then come
back to the Board and would be a party to the
proceeding. And at that point they would raise the
issues that they have raised in their petiticon to
intervene.

Pepending upon where those twe processes are
at the point -- at that point, they would -~ there may
have been some decisions that the Board would need to
re~look at because they had not had 2, an available
process to present their own witnesses or present their
own testimony. But they would not be denied an '
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opportunity to present evidence and information to the
Board, because they would then be a party.

You may have some kind of a precedent value,
because you've decided some issues with respect to
concurrent proceedings, that you would say, "Well, wait
g minute. We decided this. Now, in looking at this
information that the Sierra Club is presenting, do we
want to decide it differently?" Which is what happens
in courts every day. You have different parties arguing
different issues, and they then have precedence and
decisions.

S0 that would be the one process that the
Board would, by denying the stay, that would be the
process. If you grant the stay, what that would mean is
that the administrative proceedings would wait until the
decision is made by the appellate court. And, depending
upen how that decision went, the Sierra Club would be g
party to the proceedings or not a party to the
proceedings, and then the Board would go forward.

- 50 that's the really the two options that
the Board has. WNow, if there's any disagreement with my
descriptieon...

Uh-¢h, there was.

THE CHAIR: Okay, I think we're gonna let
you.
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MR. HALEY: George Haley on behalf of iF

The only thing I 3just want to do is résPDnd, first of
all, to what Ms, Sheoop was saying about -- in terms of
modifying some kind of order pending the, the Court of
Appeals' determinatien cf stay.

As a practical matter, it wouldn't he
hecessary. They have to act, like right now. They've
already filed theipr appeal. 5o in order to have a3 stay
issued it would -- they would.have to do it within the
next 30 days anyway. HNothing is gonna happen during
that time frame, 80 as a practical matter, that remedy
would already be there.

And then the only other thing in terms of.
what Mr, =-- what Fred was saying is that T just want to
draw the attention back to the four-part test. 1In order
to issue the stay it's not just weighing those twe
issues, what ¥oeu prefer. But you have te, you have to
decide that the Sierra Club has met all four of those
elements of the four-part test. Including the, the
damage issue. The irreparabkle harm issue. Which is
really the ~-

MR. NELSON: 1, T appreciate that
clarification. My comments went simply just to the
process. Not the standard in making the decision.

THE CHAIR: Mr. Finlinson? .

6l
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THE WITNESS: I just want fteo submit to you
an interesting observation. We have filed 2 brief that
thick (indicating), I think as Mr. Grover indicated.
And we haven't yet, with everything that's been
submitted, start to get at whether or not the decision
of the Executive Secretary was environmentally correct
and consistent within fhe Clean Air Act.

We have been involved in a procedural 1ssue
of who can come and have a seat at the table. And we
have not yet, and, and until you start into the
administrative review of the actual permit, all of this
skirmishing that's going on is delaying the review to
see whether or not the decision of the Executive
Secretary was, in fact, consistent with the reguirements
of the Clean Air Act to provide the right kind of
balance that we've been talking abeout that you need to
have, and see whether or not the application meets the
requirements for permitting a coal-fired plant.

50 until we can get into the administrative
process, you are not really dealing with the issue of
what's in the permit. And whether the permit was the
appropriate thing to do. You are not protecting the
environment. We're skirmishing. Aand we're submitting
that granting a stay by this Board delays the
administrative review of whether or not the decision is
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En

actually right. .

THE CHAIR: Mr, Stephens and Ms. Walker?

MR. STEPHENS: Chris Stephens, Attorney
General's office. To use a very pedestrian analogy,
granting a stay is like hitting pause on a remote
control. Everything just kind of freezes where it is.
Now, depending on the side you are on, that either works
for you or it works against you. No matter what
decision the Beoard makes today, 1t's gonna have an
impact.

I just thought I'd poeint ocut though that,
like Mr. Finlinson was saying, we're dealing with the

legal aspects of whether the Sierra Club has .

demonstrated that it has met the threshold reguirements
for participating in these proceedings. Two months ago
the Board decided that it did not.

The standards for issuing a stay are not
overly different from the standards for establishing
standing. So I just want to encourage ¥ou 3% you, as
you welgh this decision, to reflect on the decision that
was made over standing. Where does the balance lie with
the harms ~- the relative harms here?

If you ask Sierra Club, they're going to say
that not having a stay is harmful to them. If you ask

the, the Sevier Power and Intermountain Power, they're.'
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gonna say that a stay harms them. From the perspective
of the Executive Secretary, it is not a wise use of
government resources to be hitting -- have your finger
stuck on the pause butten for a year to a year
and-a~half,

THE CHATR: Ms. Walker?

M5. WALKER: When, when Fred was describing
the two choices befeore the Board, I would agree with his
characterization of it. Except for, because I'm coming
at it from the point of the Sierra Club, I would suggast
that a process going on without a party is much more
prej -- prejudicial than he suggested. Because all
8orts of decisions are made along the way. And the
members of the Board start to form opinions and make
decisionsg.

And if they're not presented with all the
sides, including the side of the Sierra Club, then those
decisions that start to become ingrained aren't made
with the benefit of what the Sierra Club can do or can
FPresent to the Beoard.

So in other words, toc make well-rounded
decisions that are based on all the facts that
potentially the parties would want to bring to the Board
requires holding ¢ff on the process until z2ll the
parties are or are not at the table, as the case may be.
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$0, so in other words, what I'm saying is‘
that to allow the process to go forward really does
impact ocur ability to influence you. That's what we
want to do. We want to have the chance teo influence
you. And in order to de that, we heed to bhe
participating as a full party.

And all we're asking is that you wait until
a decision on whether we're entitled to that is made by
the courts, so that you don't start to make decisions
and form opinions that we can't influence. Thank you.

THE CEHAIR: Mr. Horrocks?

MR. HORROCKS: I, I agree with your start --
statement earlier, John, that this is somewhat awkwarb
today because of, of the new board members, and those
people that weren't present at the, at the main meeting.
Our focus in the main meeting was, was fairly narrow.
And that was to determine whether or not certain
entities had standing.

I believe the Board weighed that carefully.
Considered the, the guidelines that were, were given to
us by the various attorneys and, and attorneys
representing the different entities. Qur decisicn

wasn't arbitrary and capricious. We weighed on it very

heavily. And we made the decision based on the

guidelines that we were constrained by. .
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Today, the issue in front of us iz the same.
We have a fairly narrow focus. Okay, we're not weighing
what the, the decision of the executive director was,
was accurate or not accurate. We're weighing whether or
not to stay the, the maficn for the Sierra Club.

And based on the four criteria that they
need to satisfy, I do not believe they've met all four.
And therefore I want to issue 2 motion that we deny
Sierra Club's motion for the stay on both the IFF and
the Sevier, Sevier County power plant.

(There was a second to the motion.)

THE CHAIR: ©Okay, we have a motion and a
second. We've been discussing this for about an hour
and 20 minutes or so. Are we ready for a vote?

MR. GROVER: I'm almost out of water, so.

THE CHAIR: oOkay. We have a motion that

would deny the request for a stay. BARll in favor of the

motion?
(A vote was taken.)
UNENOWN SPEAKER: Keep your hands up,
Flease.,
THE CHAIR: Opposed? And the Chair is not
voting.

UNKNOWN SPEAKER: Only cone opposed?
THE CHAIR: One opposed. And the Chair is
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not voting.

UNKNOWN SPERKER: Did anyone not vote?

ME. WESZMAN: The Chair did net vote, and

Mr. Wessman recused.

UNKNOWN SPEAKER: Okay, thank you.

THE CHAIR: All right. I think we have a
decision of the Board. Thank everyone for their
participation.

MR. HALEY: Thank you very much.

M3. WALKER: Just, Fred, just as a matter of
Process, are you going to do another order that will be
signed soon? )

MR. NELSON: Yes, I, I think it will be .
a simple order. I'm not sure it needs to be brought
back to the Board. And so we'll just get an order
signed and, and I'll send it 2p to Mr. Veranth. It will
just be more of a procedural order. Did ¥ou have a time
frame that you were interested in getting that done by?

MS. WALKER: As long as it's soon, that's
fine with me.

MR. NELSON: Okay. "Soon" being? I mean...

MS. WALKER: Well, what do you mean by soon?
A week?

MR. NELSON: I was gonna work with that

effert, yeah. .
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MS. WALKER: Okay. And, and then just
another practical question. Is the transcript of
today's hearing gonna be made part of the recefd?

MR. NELSON: We could do that. I think it's
probably up to you to -- if that's your reqgquest, we
could do that.

MS. WALKER: Okay.

MR. NELSON: I mean, it -- I have to file a
transcript index -- or a record index by, I believe the
time frame the court set is 20 days from the time you
filed, and that means by next Monday. BSo what I may
have to deo is file that record index, and then
supplement it.

MS. WALKER: Okay.

ME. HELSON: At a later time.

MS. WALKER: Well, I -- we would reguest
that this -- the hearing transcript ke part of the
record. And if I need to do something teo make -- Lo

facilitate that, if you would let me know.

MR, NELSON: T don't think you will., I
think we're going to get a copy of it, so that, that
will meet that requirement.

MS. WALKER: Okay. Thank you very much.

{The hearing on this matter was concluded at 3:12 p.m.}
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CERTIUPFICHATE "'

STATE OF UTAH )

COUNTY OF SALT LAKE )

This is to certify that the foregeoing proceedings
were taken before me, KELLY L. WILBURN, a Registered
Professional Reporter and Notary Public in and for the
State of Utah.

That the proceedings were reported by me in stenotype
and thereafter caused by me to be transcribed into
typewriting. And that a full, true, and correct
transcription of said proceedings so taken and
transcribed is set forth in the foregoing pages,
numkbered 1 through 68, inclusive.

I further certify that I am not of kin or otherwise
associated with any of the parties to sald cause of
action, and that I am neot interested in the event
thereof. .

WITNESS MY HAND AND OFFICIAL SEAL AT KEARNS, UTAH .
THIS 8th DAY OF Juna, 2005. .

—_ . ihoh
kKelly Wilkurn, C3SR, RFPFER

My Commission Expires:
May 16, 2009
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JUNE 1, 2005 1:41 p.M,
PROCEEDINGS

THE CHAIR: We are now to Item 4. Motion to
Stay in the IPP and Sevier Power appeals. Fred Nelson.

MR. WESSMAN: Mr. Chairman, because of my
involvement with PacifiCorp, I'll have to recuse myself
from the discussion.

THE CHAIR: Thank you,

MR. NELSON: The -- just to remind the Board
the status of this matter. Several months ago, in the
fall of 2004, the Executive Secretary issued a permit to
IPF to build Unit No. 3, And also a permit to Sevier
Power Company to build a coal-fired generation power
plant down by Sigurd.

Those permits were appealed to the Board by
the Sierra Club and by a citizens' group. Sierra Club
appealing both permits, and the citizens® group
appealing just the Sevier Power Company permit.

Part of the rules of the Board is that the
Board is required to grant intervention and establish
standing for parties in order to proceed. And the Board
heard the motions to intervene -- of the Sierra Club to
intervene in both the Sevier Power Company proceeding
and the IPP proceeding, and the Board denied those
motions., BAnd orders were issued with respect to those,

2
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The Board alsoc granted the -« approved andé

granted the petition to intervene in the Sevier
Citizens' Group. At the time that the orders were being
considered by the Board, the Sierra Club filed motions
to stay. Motions to stay the proceedings until they
have appealed the decilsion on the petitions to intervene
to the appellate court.

The Sierra Club has filed those petitions to
have those decisions of the Board reviewed. And is now
bafore the Board to ask that they -= the Board stay
proceedings until that review has happened. Se¢ that,
that is the issue today.

There, there are two motions. . The motion.

stay the proceedings in the IPP matter. And the second
motion is the motion to¢ stay the proceedings in the
Sevier Power Company matter.

My suggestion to the Beoard 1s that we handle
this consistent with the way we did the metions to
intervene. That vyou've had the pleadings, and you've
had a chance to review those pleadings. ‘There are four
interested groups in this matter: There’'s the Sierra
Club, IPP, Sevier Power Company, and the Executive
Secretary.

Those are the feour that filed pleadings.

And my suggestion 1s is that you hear a short oral .
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description of the important points that they feel is
appropriate, and then you proceed to make a decisien on
thoze motions to stay.

Bs far as an order, it would be approprlate
tc have the Sierra Club go first, follewed by Sevier
Power Company, and IPP, and then finally with the
Executive Secretary. And then if there are any
questions of the Board or comments, you c¢an deal with
those at that peoint.

THE CHAIR: All right. Ms. Walker, would
you like to come up?

And for the benefit of the c¢ourt reporter,
we all need toc be -- attempt to speak clearly and
diétinctly. And 1f you are having trouble hearing or if
the microphones aren't working, please just flag and
I"11l ask to have it repeated.

THE CQURT REPORTER: Thank you.

MS. WALKER: I'm Joroc Walker, representing
the Sierra Club and the Grand Canyon Trust. Fred, how
long do I have, and can I reserve time for rebuttal?

MR. NELSON: Well, I used the word "short”
hoping we -- we did 10 minutes before, when we had
extensive pleadings. I don't know. The Board probably
needs to set -- 1f you want to set a time, you can. Or
you can just rely on counsel to be appropriate. It's up

4
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to the Board. .

THE CHAIR: Rely on people to be
appropriate?

M5. WALKER: Okay, appropriate. Do I have
time for rebuttal, though?

MR. NELSON: That would be, that would be
what would be normally an appropriate process.

MS. WALKER: Okay. Okay, thank you. To be
clear, and I think Fred explained this well, is that
we're asking for the two proceedings to be stayed while
our appeal -- or our petition is heard by the Court of
Appeals. The State Court of Appeals=s,

As you are aware, there's a, a four-part .
test that are written into the rule -- the relevant
rules thaf's been given to you by every party. So I'm
going to explain the factors that I think suggest that
there's a compelling reason, under that four-part test,
that you stay those proceedings.

And the first one is that it's tHKe Job of
the Utah courts to determine standing. As, as the
appellate court has said, it has the duty and power to
say what the law is, and to ensure that it's uniform
throughout the jurisdiction.

And you have probably never heard of

"standing” before three or four months ago., And, as y.
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realized when you were trying to apply it, it's not all
that easy a concept te apply. And therefore the most
prudent thing may well be to realize that the courts
have the expertise to determine standing. B&And to stay
this proceeding, and give them a chance to figure out
what's going on.

The second reascn, and another reason why
this issue should be given to the courts to grapple
with, is because the Clean Air Act requires access for
groups like the Sierra Club to judicial and
administrative.proceedings. As the EPAR has said:

"All affected members of the public must
be allowed to challenge PSD determinations.™

And as you recall, this proceeding 1s about
2 P5D permit. The statement made by the EPA in the
Federal Register, which was recently referenced by the
United States Supreme Court, in a dissent states that:
State implementation plans, including those parts
dealing with PSD permits, must provide that all affected
members of the public be allowed to challenge those
permits,

And in Utah, remember, there's two
situations that mean that that, that statement applies
to this Beard. The first is that all parties -- all
entities must exhaust their administrative remedies. So

&
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if you deny Slerra Club access to this proceeding, yob

are essentially denying them access to the state court®™

And the other reason is is that the
standards are the same. BAs you recall, in your own
rules it says that the standards are those established
under Utah law by the Utah courts.

And this is what EPA said: The EPA
interprets the existing law and regulatiocns to ragquire
an opportunity for state judicial rule -- review, I'm
sorry, ¢f a PSD permit action under approved PSD SIPs by
permit applicants and affected members of the public in
order to ensure an adeguate and meaningful opportunity

for public review and comment on all issues within the.

scope of the permitting decision, including
environmental justice concerns and alternatives to the
proposed source.

The EPA believes that an opportunity for
public review and comment, as provided in the statute
and regulations, is seriously compromised where an
affected member of the public is unable to cbtain,
obtain judicial review of an alleged failure of a state
to abide by its PSD $IP permitting rules. Accordingly,
all such persons, as well as the applicant, must be able

to challenge a PSD permitting action in a judiclial

forum. ‘
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And later in the same statement the, the EPA
goes on to say it beliesves that Congress intended such
an opportunity for state judicial review of PSD permit
actions to be availlable to permit applicants, and at
least those members of the public who can satisfy
threshold standing requirements under Article 3 of the
Constitution. And that means the United States
constitution.

And based on EPA's analysis of Virginia's
proposed SIP, it determined that Virginia did not allow
sufficient. judicial -- public review processes, public
access Lo the judicial courts -- to the state courts,
I'm sorry. And therefore refused to review Virginia's
SIFP -~ I'm sorry, refused to approve Virginia's SIP,

%0 the conclusion from this is that, again,
the expertise of the Utah conrts is necessary because
more than just the permits before this Board is at issue
here.

Third, the Sierra Club will be harmed
significantly if this proceeding goes forward without
it. The Board will make decisions. &All sorts of
decisions. And the parties will undertake all sorts aof
activities as this proceeding goes forward. And the
Sierra Club won't be a part of them.

The longer this goes on, the more prejudiced

)
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the Sierra Club is gonna be. These types of decisions,-

and activities include discovery, meticon practices,
moticons, advocacy on any of the issues that might arise
in the course of pretrial preparation of the case. And,
ultimately, the trial preparation itself. Including
direct and cross examination of witnesses at trial, and
the cpportunity to present testimony and evidence at
trial at their own initiative.

And these deciszions matter. As everyone
knows, getting in at the ground level is c¢ritical if you
are going to influence decision makers. No one wants to
wait until the last minute to give thelr take on a

particular issue.

In other words, once the proceeding goes on,
and the longer it goes on, the more difficult it will be
toe backtrack, and to unscramble the egg, and allow the
Sierra Club a fair opportunity to participate in the
proceeding.

The fourth is the issue of efficiency. If
the Sierra Club is successful, the proceeding is gonna
have to start over. There's gonna be new discovery.
There's gonna be new schedule. There's gonna be -- new
depositions will have to be taken. Hew issuves before
this Board.

And essentially the public servants involl.

9
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in the decision making, their time will be reused and
retaken up as these issues are redone, as well as the
time of this Board. The public will not be served by
such a rehashing of the issues before this Board.
Rather public -- the, the public good will be served by
delaying the process until the Sierra Club can
participate fully in the proceeding.

And fifth, there's no strong arguments to
suggest that waiting will harm anyohe. It's merely a
delay of the process. And none of the arguments put
forward by any of the parties suggest otherwise.

You've been presented with the argument that
Sierra Club doesn't have standing to ask for a stay of
the very proceeding that they were denled participation
in. Now, this argument makes no sense, because the
whole idea behind a request for a stay is that the party
that leost has an opportunity to appeal. That the
fairness of that appeal is preserved by staying the
proceedings, because to do otherwise would unfairly
prejudice them. A&nd third, that the decision may be
wrong.

That's the whole premise, that the decision
may be wrong. Sc if you assume the, the premise that
the decision may be wrong is invalid, you are
undermining the rule. So in other words if you say,

10

Kelly L. Wilburn, CSR, RPR
DEPOMAX REPORTING SERVICES: (801) 328-1188/1-800-DEPOMAX




K s L

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

"Well, we're gonna assume that our decision is right,
and therefore that you don't have standing to proceed,.r
well, that's undermining the wery notion of the stay to
begin with,.

There's this issue of whether an amicus is
good encugh. And therefore, somehow, the Sierra Club
won't be harmed, because it's allowed to participate as
an amicus but not as a full party. And as, as I already
poeinted out, all the activities and the decisions that
the Beoard will be making as this procedure -- as this
process goes forward, that, in that context, full-party
status is wvery different than amicus status.

For example, without status -- this .

full-party =status, as you've already seen, the Sierra
Club has been excluded from scheduling matters. Already
that decision has been made by this Board. We -- Sierra
Club can't make motions. We can't participate in
discovery. We can't advocate on the issues that arise
in pretrial preparation. And ultimately, we can't
participate in public -- I mean, I'm sorry, in the
trial. In preparation for the trial.

In addition, particularly in the SPC matter,
we raised a lot of issues that were not raised by the
citizens' group. Those issues won't be addressed at
all. And, therefore, amicus status won't be anything.

11
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like full-party status.

So just to sum up, I think that the, the
fact that the courts are in a better position -~ are in
the best position to address this matter. That this
matter does raise, as the fourth factor suggests,
presents serious issues on the merits. That should be
the subiject of further adjudication by the courts, who
are in the best position teo do s0.

And based on that, and based con the harm
that will ocecur to the Sierra Club, and the lack of harm
that will occur to anyone else, and the public interest
in not redoing this proceeding should the Sierra Ciub be
successful in their appeal, favors a stay in both
proceedings. Thank you.

THE CHAIR: Mr. Finlinscoen?

MR. FINLINSON: I'm Mr. Finlinson,
representing the Sevier Fower Company. Just to start
out initially, the -- Counsel has just encouraged you
not to -- basically, to turn over your decision-making
process to the court. Apparently you don't have the
ability to make those standing decisions.

And yet your rules require you to deal with
the issue of standing. Your rules set forth that, that
that standing is supposed to be governed by the, the
Utazh case law dealing with standing. And you have that_

12
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responsibility to make that decision. If you go aheads

and approve it, then I just think that she might fina!r
suggest that you don't have the authority teo approve; we
cught to have that reviewed by the court as well.

I think you have that obligation to make
that decision. And the review at the circunit court by
the Court of Appeals is one on the record that you've
loocked at. They don't bring in new evidence. &and the
court has to conduct a review, really, to determine
whether or not your decision was arbitrary or
capricious., Or that it wasn't supported by any of the
evidence upon whieh was presented Lo you. And you
basically ran away with a decision and didn't pay .
attention to the Utah law.

That's a pretty tough standard for the
appellates to, to meet. 2and so I think you need to
remember that and keep that in perspective, We think
that if a party lacks standing to, to reguire the review
of a permit, they probakly don't have enough standing to
ask you to stop the review of that process.

That's basically what's happened in this
case. I'm not sure that you can be a party without

standing. The issues of staying are pretty much a very

guarded option that's available during an appellate

process. It's not granted wvery easily. There's a ver.
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difficult four-part test. You have to meet every one of
the four parts in order to be justified, based on your
own rules, which are consistent with the rules of our
judicial system.

Stay is not really a very favored option.
They're not granted lightly by the courts, and shouldn't
be granted lightly by this Board. Even if they had the
standing to make the suggestion to reqguest the stay, We
submit te you that they failed to meet the four-part
test.

They talked about jrreparable harm. But
what is the harm that’'s gonna be suggested in a hard --
part of the system. And your actions are dona in
public. And they have that issue., And we submit that
they fail to meet them. They talk that —-- they have to
convince you, or the court, that the injury to the
gierra Club is gonna be far more irreparable than the
injury to the project. Oor to the state in 1ts
regulatory process.

They're basically requesting that this body,
the Board of Air Quality, stop whatever you are doing
until the court makes a decision on standing. That
could run anywhere up to 18 months. And so your work on
what you are trying to accomplish as your administrative
respensibility has to come to a halt.

14
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The carrying cost of a $500 millien proje.

2 capital project, for a year's worth of just sitting
Still is pretty significant. And I think that that far
outweighs the harm that would be cost to the Sierra
Cluk.

The qguestion of whether or not it's adverse
to the public interest. If the public's interest is
having an abundance of renewable or energy that is
available that is driven by a legitimate process, that
Public interest will be adverse to the decision of, of,
0f holding that.

And the fourth standard is to look at
-- they have to show that they have a substantial .
likelihood that they'll win. And you have loocked at the
case law, you've heard the testimony, and you've made a
decision that they don't have standing.

That decision will goe to the, to the Circuit
Court of Appeals. They'll have to decide whether or not
you erred in making that decision. That the evidence
that you heard doesn't Support your ruling. I submit te
¥you that the evidence was submitted, and will Jjustify
that your decision was an appropriate decisicon. I don't
think that there's a slam dunker that they're likely to

prevail in that part.

And then therets a third item that T wante’

15
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you to look at. And this is that in the judicial
system, when you go and ask for a stay while you take a
matter upon appeal, they have a rule in civil
procedures, Rule 2. And it's a process that sets a, a
filing that they have to put up, a bond, a supercilious
bond, to protect the perscon who won on the, you know,
who's being appealed. That judgment is being appealed.

And that appeal -- or the cost of that bond
for a $500 millicn project, or probably an even greater
amount for the Intermcountain Power Project because their
client was gonna be bigger than ours, that cost is
pretty expensive to put up that kind of a bond. If the
Sierra Club can convince you te stop your state process,
that prevents us from the protection of the superciliocus
bond.

Bnd the -- and so by, by granting -- because
you don't have a rule in, in your process that allows
you to put up a bond in case they don't prevail. The
court system does. 8o 1f the Sierra Club can cenvince
you to do that, they get a stay that stops you, without
the benefit of a bend to protect the other parties like
they would in the court system.

So I -- we would urge you that, one, that
their petition for you to stay should be denied, based
on those issues that we've submitted.

16
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MR. BURWELL: Mr. Finlinson, I, I'm new t.

the Board. Can you describe briefly who Sevier Power
Company is?

MR. FINLINSON: Sevier Power Company is a
holding company owned by another company by the name of
NEVCO. They're -- they -- their offices are in
Bountiful. They're the ones that have put together the
preject. They've acquired the coptions for the land, the
options for the water. And developed and done the air
monitoring. And submitted the application for the
approval, which was granted by the, the Secretary.

MR. BURWELL: And how big of a project is
@

MR, FINLINSON: It would be about a
$500 million project. It's a 270 megawatts net
generating facility. It uses coal, but it uses g
circulating fluidized bed technology instead of the
pulverized coal process that the power plants for Utah
Power & Light, over the mountain in Huntington, Utah.

So it's, it'as =a pretty clean process. It's -
a 270 megawatt net Producticon., We probably have about
250 megawatts that would be available for sale.

MR. BURWELL: And when are you scheduled to

begin construction?

MR. FINLINSON: We're not gonna start untilq

17
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we have a permit. S5 we -- you den't, you don't get
down that road until you have a permit. In fact, the
permit is the approval to construct, I think is the
technical name of the permit.

50 until this issue is resclved, that
project is really kind of on a hold. As would any other
project. RBecause in your regulatory capacity you have
that assignment te make sure that, whoever the applicant
1s, that they line up with the requirements of the Clean
Alr Act to be entitled to receive a permit. Thank you.

MR. HALEY: Good afternoon. I'm George
Haley, I represent IPA, And I have with me Lance Lee,
whoe is the individual at IPA who's responsible feor eoal
procurement. And I'd like to have him just use part of
my time. T'1l]l be brief.

I agree with what Mr. Finlinson said in
terms of laying out the standard. I just have a couple
of additional comments, and I won't rapeat what he -has
said. But the rule that's at, at Play here and controls
your decision is R307-103-10. And it places, on the
party who is seeking the stay, the burden of
establishing all four of those elements that you already
heard us talk about.

And I would submit, you den't have to go
beyond the first one. And the first one is that the

18
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party seeking the stay will suffer irreparable harm

unless the stay is issued. And, of course, the reason
behind the denial of their standing is the Sierra Club's
failure to prove any palpable injury to a point of
establishing standing. Which is a lower standard than
irreparable harm would be.

The other point I want toc make is these four
standards that are articulated in that rule are
essentially the preliminary injunction standard that you
have in court. They'wve kind of taken it from a long
body of case law in the Rules of Procedure and plugged
it into the Administrative Rules.

The cone thing that's not there is this .
bonding issue that Mr. Finlinson mentioned. And I would
submit that that is a good reason why the motion to stay
should bé denied. If it's denied, the Sierra Club has
the clear remedy to seek a stay in the Court of Appeals.
They've already filed their appeal. So really the --
already the Court of Appeals has jurisdiction.

And there's a rule precisely on point, which
is Rule 17 of the Rules of Appellate Procedure, that
says if an application in front of a board like this is
denied, and the motion for Stay is denied, they can seek
redress in the Court of Appeals. And the Court of
Appeals can consider whether or not a bond should be .
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issued,

Which, I think, is the fairest way and the
most sensible way to proceed. Because the other element
that they will not be able to establish is that, in
terms of welghing the damages, that ‘the damage is so
much higher for IPA than it would be the Sierra Club.

And I'm gonna have Mr. Lee just briefly tell
you some of the analysis he has made on what the cost of
delaying this for some ¥Year and-a-half, two years, who
knows? CUnce, once an appeal is taken, it's an
indefinite period of time.

MR. LEE: Mr. Haley asked me to spend a
brief moment here and discuss -- go briefly with vou an
analysis -- guick analysis that I did on potential harm
that could be -- come to the project if a delay 1is
incurred.

A= you are well aware, our price of energy
has went up over the last few years. 1In particular coal
has increased in the price, over the last two years,
about 30 percent FPer year. 5o by delaying the preoject
it has a huge impact on potential to cost this project
tens of millions of dollars. Especially when you are
talking on order of 3 million tons a year.

The financial community guite possibly could
require us to enter into long-term agreements. And if

20
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you delay that and the price of coal moves up further.

as it has in the past, it could literally cost us
hundreds of millions of dollars.

Interest rates have been low these past few
years. Our analysis has taken in account some inflation
of those interest rates. But as we have seen in the
past couple years, interest rates continue to creep
upwards, not downwards. o there is wvery real harm that
can be caused to this preject by delaying it.

I would go more into cost of the coal,
but -- and exact contracts that we have to Prove where

price of coals went, but we have confidentiality clauses

in our agreements that don't allow me to discuss -- .
disclose those.

MR. HALEY: Thank you. But I think that
really makes the point in terms of weighing what would
be the relative harm on a, on a stay that -- it's clear
that it could have the impact of at least tens of
millions at a minimum, to hundreds of millions of
dollars to this project.

Which would have a corresponding increase in
the price of power that's gonna be generated out of that
project, which is not in the public interest to increase

the price of power. There's also the need of power, and

delaying that over time as you are looking forward.
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The, the west is growing rapidly, and there's an
increasing need to have power generation.

50 I, I would argue that the Sierra Club has
wholly failed to meet its burden of establishing really
any of the four points. But they only need to fail to
establish one of the four points in order Ffor the denial
to be appropriate.

And then, again, I would just Say that the
Board got it right in its order of, of May 12th. That
the Sierra Club has appealed it. At this peint, I think
the appropriate thing to be 1s let the Court of Appeals
deal with this issuye.

If they think they should have a stay, let
them argue it ;p the Court of Appeals., Let us argue
what the appreopriate bond would be. Because you
shouldn’t just be able to come in, and for a pilece --
price of a piece of Paper be able to cost my client tens
¢r hundreds of millions of dollars.

They ought to be able -- they ought to be
ferced to post a bond to cover what our harm would be if
their appeal is unsuccessful. Which we, of course,
strongly believe that it will be, just as the Board
found in its May 12th order that there wasn't a legal
basis for standing, '

And as what the arguments that Ms. Walker
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made about the EPA's position, The EPA, with all due

respect, what their view is is not controlling on this
Board, nor the courts of the State of Utah. That's
controlled by the Utah Supreme Court. Which was the
basis of the decisien -- those decisions that we argued.

And with that, I'll submit it. I think the
motion should be denied. Thank you,.

MR. BURWELL: <Can ¥ou, c¢an you describe the
company that you are representing and, and what's the
background of that company?

MR. HALEY: The IPA is a gquasi-governmental
entity. It's in Millard, Utah. It has =-- or Delta,
Millard County. It has two existing unitsa. We'we .
petitioned to build a third unit on the same side.

MR. BURWELL: What does "guasi-government"
mean’?

MR. HALEY: It was set up by the State of
Utah, It has governmmental immunity. It's --

MR. BURWELL: Well, is, is IPA an acronym?

MR. LEE: Intermountain Power Agency.

MR. BURWELL: Okay.

MR. LEE: TIt's a peolitical subdivision of
the State of Utah.

MR. BURWELL: Are there any private

shareholders of IPA? q
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MR. LEE: We don't have, I don't think, any
shareholder -- shareholders.

MR. BURWELL: And how, how many employees do
you have?

MR, LEE: At the power plant there are
approximately 500 emplcgees.

MR. BURWELL: ©Okay, thank you.

MR. HALEY: &Anything else? Thank you.

MS. SHOOP: Mr. Chairman, will we be allowed
to ask some other guestions once everyvbody else is
finished?

THE CHAIR: Yeah,

M5, SHOOP: Thank you.

- MR. STEPHENS: Goeod afterncon,. my hame 1s
Christian Stephens. Mr., Richard Rathbun and I are
assistant attorneys general, we represent the Executive
Secretary. We appreciate the opportunity toe address the
Board this afterncon. |

And what we are dealing with here is really
comes down to a guestion of eligibility., The other
parties, Ms. Walker, Mr. Finlinseon, and Mr. Haley, I
believe have done an adeguate job of educating the Board
on the various requirements of the rule. These are the
requirements that must be satisfied in order to be
eligible for a stay,
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50 briefly I would just like to point out.

few of the issues with respect to how this rule
governing the, the granting or the denial of a stay
applies to this sitvation from the perspective of the
Executive Secretary,

By its terms the rule requires, as the other
parties have said, that all four elements of the rule
must be satisfied. And the failure teo satisfy even one
is fatal to the request of a stay. But it's also worth
peointing out that the granting or denial of a stay is
discretionary with the Board.

The rule says that the Board may deny -« may
deny or may for -- I guess a better way to say it wc:-u].
be may grant a Etay if those elements are satisfied.

But there is no obligation, even if all the elements are
satisfied, for the Board to grant the stay.

Just briefly, to, to cover the four elements
of the rule from the perspective of the Executive
Secretary. Sevier Power, in the case of the Sevier
Power appeal, Sierra Club has been granted amicus
status. They will be able to participate, albkeit not as
a full party.

They will partic ~- they have participated

in both the Intermountain Power and Sevier Power appeals

for, for the notice of intent stage of the permits ~-
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approval orders. They submitted extensive comments.
They were at the hearings down in Millard County and
Sevier County,

Their viewpoints and their issues have been
raised to the Division. The Executive Secretary, when
he made the decision to issue the permits, factored in
the ;nformation that was submitted and the arguments
that were raised by the Sierra Club, So the arguments
have been raised.

I think it's werth pointing cut also, as
Mr. Haley said, the Sierra Club, in the, in the eyes of
this Board, was not able to convince the Board that they
were harmed enough to have standing. Which is a lower
standard. They -- it would be hard to argue that
they're being harmed on a higher -- teo a higher degree,
rising to irreparable harm, to grant the stay.

In fact, Sierra Club's own motion seems to
suggest that there may not be any harm at all. Sierra
Club mentions that there will be harm to the environment
if the permits are issued and all and these plants are
allowed to be built. But they also gsay that there won't
be any harm to the other parties because the plants
aren't going to be built anytime soon.

Which just begs the question of why a stay
iz necessary if the Plants, which would presumably,
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according to the Sierra Club, emit more pollutants, t‘

very harm they fear, if the plants aren't going to be
built anytime soon, or at least before the Court of
Appeals makes a decision on their standing denials, why
there is any need for a stay at all.

Secondly, as a related matter, the alleged
threat of injury to the Sierra Club does not cutweigh
the damage to the Executive Secretary. This is an
important point to the Executive Secretary and the
Divislon of Air Quality. Sierra Club is not yet a party
te these proceedings. Non-parties should not be
permitted to use an administrative stay, which is what
they're asking for here, to interfere with the abilit;.
of the parties to these appeals to seek a resolution of
their dispute,.

It's very likely that if the stay is granted
Sierra Club will argue not only that the existence of
the stay enjoins the parties from taking any action
formally before the Board, but it would also allow them
toc -- in effect to veto any discussions of settlement
among the parties, This approach is not contemplated by
the administrative process as cutlined in the rules.

The Executive Secretary wants to protect the
Division of Air Quality's ability to perform its
regulatory mandate without a non-party's interference..
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The Divi -- the Division of Air Quality meets routinely
with sources who have filed appeals to a notice of
violation er reguest for agency action to resolve those
permit and compliance issues after the Executive
Secretary has issued a final order.

If the Court of Appeals determines that the
Sierra Club is a party, it is true that these
proceedings would begin again. However, if -- the
Executive Secretary submits that it would be against the
public interest to force the parties who are actually
parties in these proceedings to sit on their hands for
12 to 18 months, or possibly longer, until the Court of
Appeals rules on the standing determinations.

And just to wrap up -- I don't want to take
tco much time, because the other parties have done a
very good job of covering the, the elements of the rule.
Whether this reguest for agency action issue presents
issues of public importance, that 1s a stralight out of
the standing test.

Just two months ago, this Beard determined
that the issues that Sierra Club was presenting did not
rise to the level of significant public issues. It
would seem very strange now for -- to apply the same
test for a motion to stay, and argue that all of a
sudden the issues have become serious enough in the last
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two months to warrant the issuance of a stay. Thank .

you.

THE CHAIR: I'd like you -- if you would
like to make a rebuttal. And then we'll open it to
questions from members of the Board te any of the
parties.

MS. WALKER: Thank you. Initially I'd like
to correct a suggestion that the standard of review that
the appellate court would apply would be arbitrary and
capricious. BActually, the standard of review and what
that means i= how much deference the Court of Appeals

would give this Board.

Because standing is a guesticn of law, am'
particularly in this case, where the Board did not
guestion the facts that the Sierra Club and the Grand
Canyon Trust put forward. Those facts were taken as
given, and merely applied tcoc the law, or the law was
applied to those facts. In that case the standard
review gives no deference to this Board.

Therefore, the standard that we have to meet
in order to overcome this Broard's decision is
essentially we just have to show what the law would say.
No deference is given te your decision. So¢ to the
extent that -- the suggestion is is that we have this

giant hurdle to overcome. .
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That's not valid. We're essentially
starting over, with the Court of Appeals. On the basis,
certainly, of what was in the record, but we don't have
to sort of overcome your decision.

It's true that the stay is discretionary.
And, as you alsc know, there's a provision that we
guoted in our brief that gives you discretion to provide
a remedy during the pendency of -- well, I'll just read
it,

It says: Unless precluded by other statute,
the agency may grant a stay of its order or other
temporary remedy during the pendency of its judicial
review according teo the zgency’s rule. So essentially
it's wide copen for you to make the determination that
you feel i= best in this case.

On this issue of harm, the -- first of all,
the focus of the harm in the standing case is harm by
the project. 3o completion ¢of the project approved by
the permit, essentially. The issue ¢f harm here today
under the four-part test is the harm that the Sierra
Club would suffer if the proceeding goes forward. So
the harm is essentlially what would happen to us if
discovery occurs, scheduling occurs, that sort of thing.

And on the flip side of that is that
currently there is no stay of the construction of the
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facilities that have been approved by the permits,. Sc.

all this suggestion that the parties are gonna -- or
that the applicants are gonna be harmed hf some delay in
their ability to build things or to acguire coal is
irrelevant, because there's no stay.

We're asking for a stay of the proceeding,
Currently there is no stay of the construction of the
facilities, MNow, it doesn't say we won't ask for one
somewhere down the line, but we haven't asked for one
yet. Because, as far as we know, there's no proposals
right now to actually go ahead and do that.

There's also been this issue of bonds. Now,
first of all, the issue of bonds is not in your .
fouvr-part test. And secondly, typically when
environmental groups and public interest groups seck
stays, typically they are not required to post bond.
0r, if so, it's wvery minimal. You know, that's a whole
'nether issue that essentially would have to be decided
by the Court of Appeals.

But there's no guarantee that we're -- that
the Sierra Club is gonna be forced -- if they get a stay
from, for example, the Court of Appeals, there's no
suggestion that, that we would be forced to post some

giant bond. Typically, public interest groups don't

post bonds. Qr, 1f they do, they're very small.
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Okay, the -- then there was the suggestion
that what the EPA says doesn't matter. It's true that
the EPA is the interpreter of the Clean Rir Act. And
it's true that this whole proceeding is essentially the
State of Utah's implementation of the Clean Air Act.
Therefore, what the EPA says does matter. Particularly
because the EPA holds authority aver Dtah's ability to
implement the Clean Air Act.

And there was this suggestion that, because
Sierra Club has submitted comments along -- during the
comment period provided by the Division of Air
Quality -- which, of c¢ourse, we appreciate those
opportunities -- that somehow all cur needs have heen
met.
| Well, the whole point of having a proceeding
and judicial -- ultimately possibly judicial review of
the decision of the Division of BRir Quality is because
the 1dea is that you want independent review. And
that's what this Beard is suppesed to do; independently
review the decisions of the Air Quality Board.

Up until now, the Air Quality Board has made
all the decisions. Albeit based on public input, but
there's been no independent review of that decision.
This proceeding is supposed to allow independent review.
It's not at all the same as making comments it -- the --
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in the public comment peried.. It's just not the same .

thing.

And the suggestion that settlement could
occur merely underscores the harm that Sierra Club would
suffer if settlement were allowed to be negotiated while
it was seeking judicial review of this Board's decision.
I mean, essentially a settlement goes a lLong way towards
resolving the issue completely.

If we're antitled to full-party status, we
would have to be & part of those settlement
negotiations. So the sug -- the suggestion that, that
somehow the Board shou -- I mean the DAQ shouldn't be

hampered in its ability to conduct settlements merely.

underscores the fact that Sierra Club should be involved
in anything that occurs, or weuld be if it was granted
full-party status.

And that these sort of decislons, that have
a lot of impact on this proceeding, shouldn't be allowed
to made -- be made until the Court of Appeals addresses
our -- the standing issue. And there was a suggestion
that the Sierra Club is turning these arguments on --
well, that, that the Sierra Club i1s somehow saying --
trying to remove jurisdiction of this matter from this

Board and placing it in the Court of Appeals.

But by the same token, when the applicant.
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suggest that you shouldn't grant a stay because the
Court of Appeals should do that, they're deoing the same
thing. I mean, this gquestion is sguarely bhefore vou.
It's an issue that matters to Your proceeding. Thisz is
your proceeding, and therefore you should make a
decision.

And I think that, given particularly that
there is no stay on construction, sc that the parties --

the applicants Presumably can start building tomorrow if

they want to. That there is no real harm except for to

the Sierra Club, because they're being excluded from a
Proceeding.

The longer it goes on, the more prejudice
the Sierra Club will incur. That really wouldn't harm
anyone if it were delayed, particularly given because no
one is being prevented from constructing their
facilities in the meantime.

And I think the final issue is is that
standing is confusing. And the courts are better
positioned to address it, They wrote the opinions that
You are trying to apply to our facts. BAnd, because
there may he guestions still in your own mind -- maybe
not -- but certainly you realize that this is an issue
new to you, that's accustomed te the courts.

Let them decide it, before the Sierra Club
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is prejudiced in this matter. Thank you very much.

THE CHAIR: BAll right. Do Board members
have guestions for any of the parties? Okay, we have
Marcelle, and then Jerry, and then Steed.

ME. SHOOP: Mr. Chairman, I'm not sure who
to address this question to, but I just wanted to get
some clarification with respect to the IPP matter. In
terms of the status of the permit and, and the appeal,
a5 I understand it, the only stay that's being requested
is the stay relative to IPP's appeal on a -~ Condition
24; is that correct?

MR. NELSON: That is correct.

M3. SHQOP: And so if -- the permit has n.
yet been issued?

MR. NELSON: No. The permit has beaen
issuved. I -- that's, that's a peint that I think needs
clarification. The permit has been issued, in both
clrcumstances, by the Executive Secretary. And
Ms. Walker is correct in that both companies could start
to censtruct tomorrow under that permit. There is no
stay of that construction.

Now, as a practical matter there may be a
stay because of financing, or company decisions that

they want a final permit before they begin. But from a

legal standpoint, there is no stay on the constructicn.
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What this Board is being asked to decide in those permit
dppeals is the validity of the provisions of the pPermit.,

And for the Ipp matter, the only matter lefr
pending before the Board is the Ipp challenge to a
provision in the permit. But if IPP wanted to construct
on the basis of the permit as it's been issued, it
could.

MR. GROVER: BRut then what would be the
result if they are ultimately not successful in the
appealy? I mean, the approval order would then be
modified., 3o they would have started construction on a
permit that --

MR. NELSOW: And, and that's part of the
decis --

MR. GROVER: -+ 1is in flux.

MR. NELSON: That's part of the
decision—making Process that IPP has to deal with,

THE CHARIR: And the Condition 24
specifically addresses emissions during start startup
and shutdown and uYpset, which really could -- it could
Potentially affect hardware, but not necessarily. But
that, that is the issue. Do you have another guestion?

MR. GROVER: I did. 1 just had a guestion
for the Sierra Club. Just, since we aren't part of zl1l
the briefings in the circuit court appeal -- thank
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goodness, ' .

MR. NELSON: Well, at this polnt the ocnly
briefing is a two-page --

MR. GROVER: Okay.

MR. NELSON: -- document that Bays "wa
appeal.”

MR. GROVER: Dkay, well that was my
question. 1Is have you asked the Circuit Court of
Appeals for stay of these proceedings pending a termi -~
determination of your standing issue?

MS. WALKER: The -~ we have to ask yﬁu
first. That's the way the --

MR. GRCVER: S0 it's not ~- .

MS. WALKER: -~ process is laid cut. So we
ask you first. Which is why, 1f you remember, we were
in such a hurry, because --

MR. GROVER: 5o they wouldn't determine it's
not right until we've determined -- made our
determination is what You are saying?

M3. WALKER: Basically. 1I mean, the way it
goes is we ask you first. Either you -- and then based
on your decision here, we go to them. If you grant us a
stay, then we just go straight to the merits. 7If you

don't, then we ask them fer a =stay.

MR. GROVER: Okay. I just wanted to know .
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what the reguest of the court currently was.

MS. WALKER: Right. So, so we haven't asked
yet, no. We're waiting for your decision,

MR. BURWELL: 8o being new to the Board,
have you presented =a case as to why vou want the stay?
Is it around the nature of what these power plants
are -- you know, the type of power plants that they are
and the impact on the ajr quality? Is that -- has that
been articulated --

M5, WALKER: Yeah. I think --

MR, BURWELL: -- to the Board members?

MS. WALKER: I, I think what you are asking
is if we've provided the basis for essentially what --
an appeal of the, of the Department of Air Quality
decision on the permits. And yes, we have. That's in
PuUr request for agency action.

And we laid out, I'm forgetting, but I think
1% very specific peints with regard to the IPP plant,
and I believe 9 or so with regard to the SPC plant. And
they deal with emissions, visibility, impacts on
hational parks, things like that. And I would heope that
You have been provided with those pleadings,

MR. NELSON: Because he is a new Board
member, I don't know whether you've been sent previous
packets. But that doesn't matter. I --
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M3. WALKER: Uh-huh.

MR. NELSON: I think ¥ou Jjust got the motion
for stay.

MR. BURWELL: I believe so, yeah,

M5. WALKER: Okay. But maybe -- I -- it
will probably be too late to —-- once you get them the
Board will have made a decision already. But
essentially, you know, they're based on the, the issues
we raised.

MR. BURWELL: Your assessment of the
emissions for the twe plants?

MS. WALKER: Yeah, and the permitting of

those emissions, @ssentially. They focus on, on thcse.
And whether they comply with state and federal law.

MR. BURWELL: And you mentioned the Grand
Canyon Trust. You represent both: two different,
disparate, distinct entities?

M5. WALKER: That's right.

THE CHAIR: Mr. Horrocks?

MR. HORROCKS: Ms. Walker, in your initial
presentation you made a statement that if this Board

denies the motion for stay, that we would essentially be

denying the Sierra Club ACC&ss to the courts. I was...
Did I miss hear you? Did -- or could you
elaborate? q
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MS. WALKER: No. Well, I, I don't khow if
¥ou misheard me or not, Eﬁt certainly if that's what T
said, it's very confusing. What I meant is, you know, I
brought up this whole issue of, of the EPA and whatnot
to suggest that this is s complicated situation that
should be handled by the courts. And that this raises a
lot of questions. Let the courts deal with it

Issue a stay in the meantime because, from
cur perspective, fairness requires it. But what I
wanted to say.is that, when I was gquoting the EPA saying
the Clean Air Act requires judicial review of PSD
permits, that in our Eituation here in Utah, essentially
whatever standard that is @pplies to this Board as well.

And the two reasons are is that the standing
requirement is the same for the Board as it is for the
courts because the Board is trying to apply the, the
court standard to this proceeding. And the second is is
because to, to -- under our Administrative Procedures
Act no entity can go straight to the courts without
going through this Board, because they are reguired to
exhaust their administrative remedies.

So essentially the point I was trying to

make is, is that what the EPR says about standing is

I€ -- and standing relative to the courts, is relative
Lo the -- it matters to this Board as well. And the
40
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polnt being that it just shows that there's a lot of.

cenfusing issues to be dealt with.

And that this really matters, because it
reflects not just on these two permits, but on the
entire way that Utah gaes about implementing the Clean
Air Act. So it's a big issue. And that suggests that
that fourth factor hias been met. Does that help? Okay.
Sorry, it's kind af confusing,

THE CHAIR: Other questions/comments by
members of the Board?

MS5. SEGHINTI: Yes, T have a guestion. In

terms of the court action...

THE COURT REPORTEER: I'm sorry ma'am, can .
You speak up?

ﬁétméEé;;E;:mwfé;. in éerms of the court
dction, is this an action being brought by the Sierra
Club to determine standing? 1Is, is that what the
dppellate court action is?

MS. WALKER: fThat's right. So we've, we'wve
already filed essentially a petition for revieyw of your
decision denying us standing. And we've done that
already.

M3. SEGHINI: sSo you would have fulil ability

to interact in terms of that court process because you

filed a case, would ¥ou not? .
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M5. WALKER: Yeah. But what we're -~

M5. BEGHINI: To defend your position that
you do have standing?

M3. WALKER: Yes, But what we're asking the
Board to do in the meantime ﬁhile'we'fe working that
out -- and I'm certainly not complaining about our
access to the Court of Appeals. We're fine with that.
But what we're saging is in the meantime would you hold
up, delay these Proceedings.

8o that if it turns ocut that we're right and
we have standing, that we're not prejudiced by the fact
that the proceedings have gone forward without us. So
certainly we're plenty happy with our ability to seek
review of your decisiocn.

MS5. SEGHINI: Thank you.

THE CHAIR: Any other guestions? Probably
for the benefit, since we've had a -- oh, ves. We'll
give Mr. Finlinson, yes.

MR. FINLINSCON: Mr. Finlinson. I'd just
like to offer a rebuttal pPiece of information. The
question is could the plant ge forward because we do
have a permit that authorizes us to construct, It was
granted by the Executive Secretary. But in today's
market you wouldn't get past first base, in terms of
anybody who had to put up the financing for that project

42

Kelly L, Wilburn, CSR, RPR
DEPOMAX REPCORTING SERVICES: (801) 328-1188/1-800-DEPOMAX




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

of saying, "Do you have a valid permit 2"

We'd say, "Yes, we have a valid permit. But
it's subject to the review process that we're presently
going through.™ A&And that process of being able to say,
"Yes, Qe have a valid permit, "™ will probably take longer
if it goes through the, the guestion in the Circuit
Court of Appeals on standing.

But even though we have a permit, I can
assure you that wé don't have 500 million -- speaking of
the current company =-- to go de that. My guess is the
Intermountain Power Project doesn't have the additional
money that they have -- would be required to come up

with, until that permit issue is resolved through the.

review process. _Bath thﬂgdministrative and the
judicial process.

SO you are not going te see construction
until their permit that isg gone through the process of s
review.

MR. HALEY: Just for the record —--

THE CHAIR: Yeah, let's Mr. Haley and
then. .,

MR. HALEY: Just for the record, IPA/IPP
joins in the comments of Mr, Finlinson. That would go

for us as well.

MS. SHOQP: I just had a guick question ofq
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Mr. Finlinscn. BAs I understand, what you just said is
that regardless of, of -- however long it takes for this
matter to work its way through the Utah court systems is
howéver long it's gonna be before the power plant is
cﬁnstructed?

Mﬁ. FINLINSON: Exactly} Cn, on either
power plant.

MS. SHOOP: BSo is there really harm to the,'
the power companies if this proceeding is stayed if, if
what 1s really the, the thing that's gonna hold you back
is the, is the Court of Appeals process?

MR, FINLINSON: Well, yes. But in the Court
of Appeals there's the protection of whatever that bond
will be. And she suggested that it yogld_he minimal or
Qﬁall.ﬂ Ana;.;éﬂﬁégrsé, we're gonna urge the court to,
to get 1t to reflect the true amcunt of the damage.

And there is a process in the appellate
procedure for the presentation of the different opinicns
of what that bond ought to be while -- if, if they
considered granting the stay. Now, the test at a -- the
Court o¢f Appeals are basically the same tests that you
have. TIt's still a four-part process. And, 'and it will
be contested there as well.

But the net result is if, if that stay is
put in place, where if you grant it, that stops us from
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proceeding down the road to reviewing the rest of the.
issues that have been raised on whether or not the
permit that was granted by the Executive Secretary is
correct, and is a valid permit.

That extra delay, we think, is detrimental
to the, to the power companies. Both power companies.
Both of you submitted -- both of us have indicated that
to you today. The difference is if you grant a stay, we
don't have the Protection of whatever the bond is geing
to be in the event that they fail.

We submit that there's a pretty good
likelihood that they'll probably fail. But in the
appellate court, they have to deal with that issue. .
whatever protecticn is atforded by the, the bond is
simply not available at this level.

MR. HALEY: May I address your guestion from
my perspective?

There would be an additional practical
problem that we would have, in terms of trying to reach
4 resclution on the, the 88§ --
Startup/shutdown/maintenance issue. If there was a stay
issued, that would stop basically everything.

Right now, while the appeal of the standing
issue is going forward, we could continue to try to
Tesolve the remaining issues on, on the, the
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startup/shutdown and maintenance point. Where a stay --
if the stay was issued, it would stop everything. We'd
have to wait for the appeal to come, and then come back
to where we are right now.

5o it would be inefficient from that
perspective. And then there's also the bonding issues
that -- we think if they're -- if they want to proceed
with the appeal, then we will argue in the Court of
Appeals that they should -- the Sierr =-- "they" being
the Sierra Club, should have to post a bond for the
damages that we would incur as a result of a delay on
going out to the capital markets, or toe a lock in our
long-term coal contracts.

MS. SEGHINI; I hawve another questicn.

THﬁ CHAIR: Yes=.

MS. SEGHINI: My question ‘is this. The
previous decision of the Board was -- indicated that the
Sierra Club had no standing. And that is what they're
appealing. Would it make a difference in thelr ability
to participate in discussions if we, as a board, give
them amicus standing -- if I'm saying that correctly --
$0 that they, then, would be part of the discussion,
even though they wouldn't have legal standing?

MR. NELSON: Let me comment. They were
granted amicus standing in the Sevier Power Company

16
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proceeding. There was no grant of amicus in the IPP .
proceeding.

The, the difference between amicus and party
status, as best I can describe it, is that when you are
a party you have a right to fully participate in the
preoceedings. Which means that you can present
testimony, present witnesses, file metions, cross
examine. And participate as if you were one of the, the
parties like the Executive Secretary and the comﬁany.

An amicus status gives an ability to present
a brief or make oral comments on what has been
presented. And s¢ you can file briefs on issues. You
can file informatiocn with respect to what the record :.
But it does not require any kind of a legal standard to
be granted participation. Amicus is just at the
discretion of the Board.

The party status, however, you have to
demonstrate, as we went through the process, of
standing, and the ability te participate and demonstrate
the intervention requirements,

MS. SEGHINI: I have one other guesticn, and
I apologize because I missed the last meeting. As we've
gone through the permitting process, have we not

carefully examined the emissions standards and the

expected emissions from these two plants, and whatevEl.
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are the inventorles that exist in that area?

MER. NMELSON: The, the Executive Secretary
went through that process as part of the permitting
process. The status we ara at at this part of the
proceedings, though, is that they have presented
challenges to those decisions. &nd that's what this
Board is adjudicating.

MS, SEGHINI: "They" being?

MR. NELSON: The ESierra Club.

MS. SEGHINI: The Sierra Club?

MR. NELSON: And the Citiz =-Sevier
Citizens' Group.

MS3. SEGHINI: Thank you.

THE CHAIR: Couple comments., It's a little
awkward here, because we'wve had several board members
who weren't here two months ago when we made the
decision. Power plants, of course, have been arcund for
a2 long time. But not many power plants have been built
in the last 20 years.

Sco a lot of the issues that are being
brought up are in the interpretation of what does best
available ccoal technology mean 1n a plant buillt in 2005.
And those are issues subject to interpretation. And
that is what has been raised, But by majority vote of
the Board, we denied Sierra Club standing in those

48

Kelly L. Wilburn, CSR, RPR
DEPOMAX REPORTING SERVICES: (801} 328-1188/1-800-DEPOMAX




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

issues two months ageo.

First, I am a little uncomfortable with .
that. But, you know, we do vote by a majority wvote.
And it was a -- in the statement that I signed on behalf
of the Beoard, we found that this power plant
construction is neot a major public issue.

For someone who's been inveolved in Weﬁtern
Regional Air Partnership, we go through all these
rneetings, we talk about dust, and we talk about
vehicles, but we always get back to stationary soﬁrces.
They're the big one that affect air quality in the West.

And the WRAP has certainly devoted a

substantial amount of its resources to the best .

available retrofit techneology for the plants that
predated BART. The upgrading ¢f power plants, such as
the initiative that PacifiCorp has taken on their own to
reduce emissions from the plants.

So I think they are maijocr public issues, as
proven by how much time we spend talking about it in
forums like the WRAP. And it's alsoc been said, "Well,
the citizens hawve had their chance, during the public
comment period, to provide their input." And that --
but that's the, the advocates talking to the agency

staff,

As a broard, we are the ones who are suppo'
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to review whether the staff correctly interpreted -- or
correctly applied what was presented in the hearings.
Again, by a majority vete, we chose not to do that. I'm
persconally gonna welcome -- would welcome the guidance
of a court on these complicated guestions of standing.

And I think that's what's before us. 3o
there -=- that's my input. Is there other discussicn
from members of the Board before we ask for a motion?

MR. BUERWELL: Well, I -- can I make a
comment? AS & new member it, it seems as if, you know,
I've joined the Economic Development Board as opposed to
an.Air Quality Board. BAnd it seems llke our
responsibility is around air guality, not the arguments
put forth around the economic¢ impact on a couple power
plants.

And from that standpoint, you know, the fact
that an organizatiocn has raised guestions arcund the air
guality impact of two projects, and as a board we did
not give them standing, vou know, raises guestlons
around what our motivation, our goals, and ohjectives
are,

Again, if, if the arguments by another
organization are these impact the air gquality, and the
arguments by the other projects are around the economic
impacts of the project, you know, what, vyou know, I
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think -- isn't it our responsibility to enforce the a.
quality of the state for the citizens? And make sure
that we're doing the right thing in that regard?

MR. GROVER: Well, I think the law requires
us to look at harm. It didn't say any air gquality harm.
We don't really operate in a vacuum is what I'm saying.
Yeah, we deal with air gquality issues., But when the law
says we have to follow and look at certain things, one
of which is harm, then we have to look at it.

30, I mean, I understand what you are
saying. And it seems like we're getting off into areas
that we don't know, that we think we're experts at,
perhaps, because we're here because of our air qualit).
knowledge. But, you know, having sat through the
hearings and everything, we were required =-- the law
specified exactly what we were supposed to determine for
standing.

And it was harm. We had to determine
ghether there was harm or not harm to those that were
actually petitioning. 5¢ -- it would have been nice if
we didn't have to, but that's what the law reguired us
to do. 5o, I mean, I'm just kind of defending the
position. And there was a lot of discussion about that

during the meeting. So it wasn't --

MER. BURWELL: Harm, harm to the parties, o.
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harm te the air?

ME. GROVER: Well --

ME. SAMUELSON: Harm to the parties.

MR. BURWELL: Okay.

MR. GROVER: But the Sierra Club made
arguments that actunally talked about envircnmental harm
as well --

MR. BURWELL: Okay.

MR, GROVER: -- the public advocacy
position. So there was all of that. There was all --
elements of that. But I think specifically we looked to
what the -- the law requlred us to make & finding as to
whether there was harm or not, so.

Bnd I think that’'s one of the standards here
again, is another irreparable harm. We have to look at
that. That could be -- it doesn't say just air guality.
You have to say, you know. If us, by staying an air
quality decision, we'd have to look at the harm that
would result from that from an economic standpoint as
well.

So I don't think it limits us Jjust to
environmental harm. Maybe Fred can correct me if I'm
wrong, but.

MR. NELSON: The -- you are looking at, with
respect to a stay, at the harm, again, to the parties,
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and the relative positicns of the parties, when you a.
talking about staying a proceeding. The, the courts
and --

The reason that this standard is set with
the requirements that are listed there, and it marries
Up as was indicated with what the judicial process would
be in granting a stay, is that there is & -- there iz
usually a deference on the part of the court to maintain
the status quo.

Whatever decisions have been made should
stay in place, unless you can demonstrate those four
criteria. And if those four criteria then meet certain
requirements, then the Board or the court will step il.'
and say, "We're going to go outside the status quoc for
the moment and put a stay in place." Depending upon
those criteria, and those criteria being met.

M3. BUNKER: In regard to Mr. Grover's
comments, I am assuming that when this was discussed
before, 2l]l of these things were discussed. It, vou
know, pro and con and everyfhing, when the -- when you
had the, you know. This wasn't held in a vacuum; is
that right?

MR. GROVER: Well, there was, I don't know,

at least two or three inches of briefs on -- .

M5, BUNKER: That's what, that's what,
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that's what I'm saying, you know. So all of these
different aspects were discussed?

MR. GROVER: Well, T don't know how in
depth. I mean, you know, you have to review the
minutes. I'm not tfyiné to represent something that
maybe isn't in the minutes. I'm just sayving there was
discussion. There -- we did éo through all those legal
Points. We did talk about -- -each party had a chance to
make their case --

MS. BUNKER: So all of this was -~ all of it
was discussed?

MR, GROVER: Yeah. I --

MS. BUNKER: Okay.

MR, NELSON: You had a copy, in your packet,
of the orders --

MS. BUNKER: Right, right.

MR. NELSON: ~- of the Board --

M53. BUNKER: Right.

MR. NELSON: -- and the discussion, and the
rationale.

MR. GROVER: BAnd one of the things is we
didn't have this unanimeus voice, either. Which the
Chair has indicated. Which probably precipitated a lot
more discussion than being fairly unanimous. So I do
think it was -- a lpt of areas were eXplored, and a lot
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of guestions were asked. ' .

MR. NELSON: There was a split ~-

MS3. BUNKER: However =--

MR. NELSON: There was a split vote on every
motion.

M&. BUNKER: But whatever, the majority
ruled on that though, you know. That wasn't -- that was
the voice of the Board. After, you know. Whether it
was 5-4 or, you know, E*i, whatever, That is -- that
was the voice of the Board.

MR. NELSON: Right.

MS. BUNKER: Right? Okay.

THE CHAIR: So. .

MS. SEGHINT: Just in, in terms of the

discussion. Is our job to protect industry, or is our.
job to protect the environment? And ocur job always is
to protect the environment. That's why we regulate
industry. &nd that's why we look at the regulations.
That's why we have very rigid regquirements before
permits are, are issued.

Certainly the, the stationary sources are
going te emit a certain amount of pellution. But in our
society if we can control that so that 1t meets the

regquirements for g healthy environment, then we can

function better as a society. I hate to think what it.
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would be like to be without electricity.

MR. GROVER: I think, I think we're kind of
presupposing, though, that that's what the ~-- that's
what the rules and all the determinations that are made
by the Executive Secretary takes that into
consideration. I mean, I «- I'm just saying I, I don't
know that -=- we weren't really reviewing the big global
envircnmental, you know, regulatory scheme when we were
reviewing it.

We were just reviewing the specifics of this
particular request involving this permit which the
Executive Secretary had granted, and said it had been
reviewed, and that the laws had been followed. And T
think, you know, Mr. Veranth raised an issue. Maybe
there's some interpretation he didn't agree with.

But that wasn't the determination of the
Executive Secretary. And the petition was to say -- you
know, to take that basically from the Executive
Secretary to review -- the Air Quality Board to review
that. Which they did. And cne;..

THE CQURT REPORTER: I'm sorry?

MR. GROVER: Speak up? Okay. For one of
the applicants. But for the cther we just didn't find
they had the standing to raise the issues, because they
didn't meet the specific criteria that the law reguired
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us to review, so. .

MS. SEGHINI: Okay.

MS. SHOOP: I have & guestion. It's
probably for the attorneys. But I guess my gquestion is
how would it affect the appellate process if the Board
were to permit a stay of the proceedings only for a
limited period of time while the parties asked the court |
to determine whether or not a stay ~- a full stay was
apprﬁpriate? I don't even know if that's possible,
procedurally possikble,

THE CHAIR: I guess...

MR. NELSON: You want me to comment? I

think that the Board can do whatever it wants to on t.
particular kind of matter. If that's what the Board
decides it would like to do, it has the authority to do
that.

MR, SAMUELSON: Mr., Chairman? You know, I,
I am struck by Mayor Seghini's comment, vyou know, that
it is our duty to protect the envircnment._ And I fully
endorse that. And she alse mentioned, you know, can we
envision ourselves living in a community or a world
without electricity. BAnd I think most of us cannot.

The rules and regulations, the standards

that we have, don't represent what's healthy and what'i

noet healthy. None of this is healthy. Okay? W®hat it
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represents is the best possible compromise of our -- the
existing technology and what lungs can tolerate.

And so while we, we have to balance that, I
think it's, it's much more a question of degree rather
than black and white. We have to balance the need for
poewer. &And I think we would all have to admit that we
have a need for power. We also have to balance that
against the fact that, that any amcunt of these
pollutants is unhealthy.

It's a2 guestion of degree. We can probably
exist longer with less. But can we exist at all without
electricit}? 8o, you know, I -- as I'm listening to
both arguments I'm struck by, you know, the tendency to
declare one side wrong and one side right. BAnd
ocbhviously it's never that simple.

For me the gquestion seems to bhe, who is
harmed most? And does ocur granting a stay really result
in tens of millions ¢f dollars to the power companies?
In which case, that's considerable harm. Does our
denial of a stay prevent the Sierra Club from pursuing,
you know, thelr mission ﬁf protecting the environment.
These are not clear-cut guestions.

It sounds to me that nc matter what we do,
this ends up in court; is that correct?

THE CHAIR: Probably.
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MR. SAMUELSON: Okay. 1Is, is there any .
action of the Board that prevents this from ending up in
the court.

MR. NELSON: Well, it really is already in
court en the, on the motion to intervene. Let, let me
describe what I think the twe choices are. The choice
of denying the stay means that this Board would go
forward with the proceedings.

That means that you would hear the IFP
appeal of its own permit on that particular provision.
You would alsc hear the Sevier Power Company appeal by
the Sevier Citizens' Group. You would go forward with

that proceeding. .

Tf, at some point in time, the Sierra Club

Prevails in the Court of Appeals, they would then come
back to the Beoard and would be & party to the
proceeding. And at that point they would raise the
issues that they have raised in their petiticon to
intervene.

Depending upon. where those two processas ara
at the point -- at that point, they would -- there may
nave been some decisions that the Board would need to
re-look at because they had not had a, an available

process to present their own witnesses or present their

own testimony. But they would not be denied an
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opportunity to present evidence and information to the
Board, because they would then be a party,

You may have some kind of a precedent value,
because you've decided some issues with respect to
tencurrent proceedings, that you would say, "Well, wait
a minute. We decided thi;. Now, in looking at this
information that the Sierra Club is préesenting, do we
want to decide it differently?" Which is what happens
in courts every day. You have different parties arguing
different issues, and they then have precedence and
decisions.

S50 that would be the cne process that the
Board would, by denying the stay, that would be the
process. If you grant the stay, what that would mean is
that the administrative proceedings would wait until the
decision is made by the appellate court. And, depending
upon how that decision went, the Sierraz Club would bhe &
party to the proceedings or not a party to the
proceedings, and then the Board would go forward.

- 80 that's the really_the two options that
the Board has. Now, if there's any disagreement with my
description...

Uh-ch, there was.

THE CHAIR: Okay, I think we're gonna let
you.
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MR. HALEY: George Haley on behalf of IP.
The only thing I just want to do is respond, first of
all, to what Ms. Shoop was saying about -- ipn terms of
modifying some kind of order pending the, the Court of
Appeals' determination of stay.

As a practical matter, it wouldn't be !
necessary. They have to act, like right now. They've
already filed theip appeal. So in order to have 3 sStay
issued it would -- they would have to de it within the
next 30 days anyway. Nothing is gonna happen during
that time frame. S0 as a practical matter, that remedy

would already be there.

And then the only other thing in terms c:f.
what Mr. ~- what Fred was saying is that I just want to
draw the attention back to the four-part test. 1In order
to issue the =tay it's not just weighing those two
issues, what you rrefer. But you have t¢, you have tﬁ
decide that the Sierra Club has met all four of those
elements of the four-part test, Including the, the
damage jissue. The irreparable harm issue. Which is
really the -~-

MR. NELSON: I, I appreciate that
clarification, My comments went simply just to the

brocess. Not the standard in making the decision. q

THE CHAIR: Mr. Finlinson?
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THE WITNESS: I just want to submit to you
an interesting observation. We have filed a brief that
thick (indicating), I think as Mr. Grover indicated.
And we haven't yet, with everything that's been
submitted, start to get at whether or not the decision
of the Executive Secretary was environmentally correct
and ceonsistent within fhe Clean Air Act.

We have been involved in a procedural issue
cf who ¢an come and have a seat at the tabkle. And we
have not yet, and, and until you start into the
administrative review of the actual permit, all of this
skirmishing that's going on is delaying the review to
see whether or not the decision of the Executive
Secretary was, in fact, consistent with the requirements
of the Clean Air Act to provide the right kind of
balance that we've been talking about that you need to
have, and see whether or not the application meets the
requirements for permitting a coal-fired plant.

Se until we can get intoc the administrative
process, you are not really dealing with the issue of
what's in the permit. And whether the permit was the
appropriate thing te do. You are not protecting the
environment., We're skirmishing. And we're submitting
that granting a stay by this Board delays the
administrative review of whether or not the decision is
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actually right, .

THE CHAIR: Mr., Stephens and Ms. Walker?

MR. STEPHENS: Chris Stephens, Attorney
General's office. To use a very pedestrian analogy,
granting a stay is like hitting pause on a remote
contrel. Everything just kind of freezes where it is.
Now, depending on the side you are on, that either works
for you or it works against you. No matter what
decisicn.the Board makes today, it's gonna have an
ilmpact.

I just thought I'd point ocut though that,
like Mr. Finlinson was saying, we're dealing with the
legal aspects of whether the Sierra Club has .
demonstrated that it has met the threshold requirements
for participating in these proceedings. Two months ageo
the Board decided that it did not.

The standards for issuing a stay are not
overly different frem the standards for establishing
standing. So I just want to encourage you as you, as
you weigh this decision, to reflect on the decision that
was made over standing. Where does the balance lie with
the harms -- the relative harms here?

If you ask Sierra Club, they're going to say

that not having a stay is harmful to them, If you ask

the, the Sevier Power and Intermountain Power, thev're
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gonna say that a stay harms them. From the perspective
of the Executive Secretary, it is not a wise use of
government resources to be hitting -- have your finger
stuck on the pause button for a year to a year
and-a-half.

THE CHAIR: Ms. Walker?

MS5. WALKER: When, when Fred was describing
The two cholces before the Board, I would agree with his

characterization of it. Except for, because I'm coming

at it from the point of the Sierra Club, I would suggest

that & process going on without a party is much more
prej ~- prejudicial than he suggested. Betause all

sorts 0f decisions are made along the way. And the

members of the Beard start teo form opinions and make
decisions.

And if they're not presented with all the

sides, including the side of the Sierra Club, then those

decisions that start to become ingrained aren't made
with the benefit of what the Sierra Club can do or can
present to the Board.

S¢ in other words, to make well-rounded
decisions that are based on all the facts that
potentially the parties would want to bring to the Board
regquires holding off on the process until all the
parties are or are not at the table, as the case may be.
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80, so in other words, what I'm saying is.

that to allow the process to go forward really does
impact our ability to influence yoer. That's what we
want to do. We want to have the chance to influence
¥Yoeu. And in order to do that, we need to be
participating as a full party.

And all we're asking is that you wait until
a2 decision on whether we're entitled toc that is made by
the courts, so that you don't start to make decisions
and form opinions that we can't influence. Thank you.

THE CHAIR: Mr, Horrocks?

MR. HORROCKS: I, I agree with your start --

statement earlier, John, that this is somewhat awkwar.
today because of, of the new board members, and those
pecple that weren't present at the, at the main meeting.
Our focus in the main meeting was, was fairly narrow.
And that was to determine whether or not certain
entities had standing.

I believe the Board weighed that carefully.
Considered the, the guidelines that were, were given to

us by the wvarious attorneys and, and attorneys

representing the different entities. our decision

wasn't arbitrary and capricious. We weighed on it very

heavily. And we made the decision hased on the

guidelines that we were constrained by. .
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Today, the issue in front of us is the same.
We have a fairly narrow focus. Okay, we're not weighing
what the, the decision of the executlve director was,
was accurate or not accurate. We're welghing whether or
not to stay the, the mofion for the Sierra Club.

And based on the four.criteria that they
need to satisfy, I do not believe they'wve met all four.
And therefore I want to issue a motion that we deny
Sierra Club's motion for the stay on both the IPP and
the Sevier, Sevier County power plant.

{There was a second to the motion.)

THE CHAIR: Okay, we have a moctilion and a
second. We've been discussing this for about an hour
and 20 minutes or so. Are we ready for a vote?

MR. GROVER: I'm almeost out of water, so.

TEE CHAIR: ©Okay. We have a motion that

would deny the request for a stay. All in favor of the

motian?
{A vote was taken.)
UNKNOWN SPEAKER: Keep your hands up,
please.
THE CHRIR: Opposed? BAnd the Chair is not
voting.

UNKNOWN SPEAKER: ©Only one opposed?
THE CHAIR: One opposed. And the Chair is

&6
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not voting. .

UNKNOWN SPEAKER: Did anycone not wvote?

MR. WESSMAN: The Chair did not vote, and
Mr. Wessman recused.

UNKNOWN SPEAKER: Okay, thank you.

THE CHAIR: All right. I think we have &
decision of the Board. Thank everyone for their
participation.

MR. HALEY: Thank you wvery much,

M3, WALKER: Juét, Fred, just as & matter of
Prccess, are you going to do ancther crder that will be
signed soon?

MR. NELSON: Yes. I, I think it will be .
a simple order. I'm not sure it needs to be brought
back to the Board. and so we'll jpst get an order
signed and, and I'll send it up to Mr. ¥eranth., It will
Just be more of a procedural order. Did you have a time
frame that you were interested in getting that done by?

M3. WALKER: As long as it's soon, that's
fine with me.

MR. NELSON: Okay. "Socn"” being? I mean...

MS. WALKER: Well, what do you mean by soon?
A weepk?

MR. NELSON: I was gonna work with that

effort, yeah.
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. 1 MS., WALKER: Okay. &And, and then just
2 another practical guestion. Is the transcript of
3| today's hearing gonna be made part of the record?
4 MR. NELSON: We could do that. I think it's
5 probably up to you te -- if that's your reguest, we

6 could de that.

7 MS. WALKER: Okay.
8 MR. NELSON: I mean, it -- I have to file a
5 transcript index -- or a record index by, I believe the

10| time frame the court set is 20 days from the time you
11 filed, and that means by next Monday. So what I may

iz have to do is file that record index, and then

. 13 supplement it.
14 MS. WALKER: Okay.
13 MR. NELSON: At & later time.
16 MS. WALKER: Well, I -~ we would request
17 that this -- the hearing transcript be part of the
18 record. And if I need to do something to make -- to

19| facilitate that, if you would let me know.

20 MR. NELSON: I don't think you will. I

21| think we're going to get a copy of it, so that, that
22 will meet that regquirement.

23 MS. WALKER: Okay. Thank you very much.

24 (The hearing on this matter was concluded at 3:12 p.m.)
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This is to certify that the foregoing proceedings
were taken before me, KELLY L. WILBURN, a Registered
Professional Reporter and Notary Public in and for the
Ztate of Utah.

That the proceedings were reported by me in stenotype
and thereafter caused by me to be transcribed into
typewriting. And that a full, true, and correct
transcription of said proceedings so taken and
transcribed is set forth in the foregoing pages,
numbered 1 through 68, inclusive.

I further certify that I am not of kin or otherwise
associated with any of the parties to said cause of
action, and that I am not interested in the event
thereof,
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Kelly %a;wgébhrachsn, RPR

My Commission Expires:
May 16, 2008

s

Kelly L. Wilburn, CSR, RER
DEPOMAX REPORTING SERVICES: (801) 328-1188/1-800-DEPOMAX













sccording - 271,
$ 30:13
Accondingly- 722
5£00 - 151, 163, actount I'11?‘{ i
- 1716 scoursbs - 854
accuitomed - 3424
‘ r anquire - 314
acqulmd - 17:B
‘nothar - 31:18 - 2318
Act- €9, 16:10,
1 32:3, 3Z:5, 328,
40:11, 40:19, 41:8,
1. 1:10, 21, 8810 82:7, 6218
\ 10.-2:2 aet- 517
12 -28:12 action - 7:10, 7:24,
12th - 22:8, 22:23 2718, 28:3, 2817,
18- 6818 38:16, 41:12, 41:18,
185-1.8 4118, 56:2, 6B 12
17 - 18:21 actions - 8:4, 14:13
18 - 1223, 28:12 Mitvitles - 823,
19 - 38:18 92,118
1980 -1:8 actual - 82:11
1049 - 1311, 21 sdditlon - 11:22
tionad - 18:18,
| 2 43:11, 4518
drase - 1
20 - 48:19, 8814, 2417, 34:20, 258,
86:10 18
2004 - 2:11 sddressad - 11.24
2008 - 1:10, 2:4, addresaes - 33195,
G, %8
' - Bk adacuate - 7:12,
24 - 3511, 38:18 24:22
250 - 1722 udicating - 48;7
20 - 1715, 1721 udication - 12:7
Inletrative -
3 B:11, 6:25, 14:24,
3-212 58, 20:23 55125251124021
) 4, 50:16, 62:11
1 10 - 20:20, §1:10 52:19. 68225
112 - 6B:24 Administrative-
. 1812, 4018
4 admit - 58:6
adveras - 154,
4-2:3 12;""]
Quacy - 53,
5§ ﬂgvm
-11:18
-4 - 555 sdvocetes - 48
G800 - 24:8 429 alfmgt - 3621,
411, 575
e E Iffﬂ‘.'l:ld-BﬁZ.
@18 .11, 20
. &4-558 lﬂmﬂid-ﬁﬂ
' 82 - 164 aftsmoon - 18:11,
tx &8 - 8510 2114 218
. gency - 2320
- 28:3
8 zﬁ%:ﬁ , 34:18,
Bth - 5514
I 51
9 %0 48; 1& 45: 1,
8-38:18
] rli ~18:186,
] A 58:15, H:B,gﬁ:ﬂ
ﬂ:ﬂ.-?&?ﬂ EDI:I'| 2113
=12:21, sad - 13:1, 3111
2713, e, 3134, alr- 170, 388,
12:7,33:13, 41:23, 4311, 50:43, 50}17.
43 13 4&19 AF:10, 80:23, §1;1, 51:5,
4?.19. BE.2 51:7, 51:13, 6244,
abla- 723, 20:4, 5218, 5217
I 2218, 217, 22:19, Alr- 71, 6:9, 14:21,
25:21, 28:12, 43.4 1810, 27410, 2724,
] abungancs - 15:8 28:1, 52:3, 32:5 32’8,
mccess - B:8 1 32:11. 3247, 22:20,
7:2, 8:12, 33:23, 427 | 32:21 3954, 20:11,
! Accompligh - 1424 § 41:6 49:8 8012, |

|

Kelly L. Wilburn, CSR, RPR

DEPOMAX REPORTING SERVICES:

{801)

55:15, 82,7 8215 44, 4:25 53, 54, ballavas - 7:17, B:2
albait - 25:21 57, 1522, 287, bansafit - 412,
Albalt- 32:22 211, 2215, 5778, 16:21, 4217, Bll- 19
dllogad - 721, 276 B2:22 IHI‘I 12:4, 1238,
Allow - B:10, BKif, approvel - 17:11, A5, 474, 4&21

2113, 2719, 3224, 143, 28, 3410 A45: 13 At

852 - 8:14, hﬂhr 12:3, 2513,
allowed - ﬁ 3 13:2, 133 : 3418, 55:25

6:20, 11;7, 24:6, -3, between - 47:3

26821, 33:5, 33:18 710, 30:18 311 beyond - 18:25
m 16:17 a =-13:10, -17:12, 41:6,

ot - 5518 29, BA: 1,567
* 715 Irll « 481 bigger - 18:13%
amlcus - $1:6, 11:8, - 51:11, 54:25 ok - 5A:

11:12, 11:26, 2520, ul-22'3 ﬂ'ﬂ. board - 19:22

48:21, 4525, 41, o514, 2717, 2808, | 48z, 4815, 4325,

4713 4710 45:8 S0:16, 8514
Amicus- 4715 argued - 23:5 Board- 1:1,2:9,
amount - 16:14 arguing - 58 218, 219, 2320, 231,

44 1B. £8:13, 5&1’2 et - 10:12, 224, 31,34, 3.8,

10; 310, 317, 4:8, 423,
m - 634 rvants - 1028, 51,824, 617, 8:21,
- Bf, 2008, 10:10, 22:25, 287, 8:24, 10:3, 10:4,

2014, 21:8 M8, 2, 5 1118, 1118 147,

mdmrr 20:9, 23, 8024, 52:6, $4:21, 172, 22:9,
H 2.22, 3.3, 24:18,
?&ne 28:23, arise -9:3, 11:18 2422, #2511, 2512,
27 -88 2548, 28112, 2719,
aAnyway - §1:10 artioulsted - 19:8, 28:20, 288, 2912
apologiza - 47:22 35:9 4z %}3'3’55{%12'
ap an - 542, 220, 32:21, 3212,

1017, 10: 1a 1213 83113 33:245:35:2. 384,

16:3, 18:4, 1h1a,m sxypssmant - 39:10 | 36:4, 3804, 3811,

2010, 22:21, 2820, zssignment - 15:8 353, M,

35:8, 3510, 3810, sasintant - 24;% 4013, 4Q:15, 40:18,

3625, 378, 39:14, asanc|ated - 5511 4020, 40:25, 41:10,

4523, 483, 46:8, anmume - 10:23, 42:5, 4817, 47:14,

5510, 56:11, 618 11:1 487, 4R35, 45:5
lsppnhd-z:w. sssuming - 5318 50:8, 50:11, 80:12,

X8, 187, 22:10 assure - 43:9 53:} . K17, E%:8,

ling - £17. attampt - 4:13 g5 1D, 5819, 475,

2:1B, 451 I‘ltl'llﬁn-ﬂ»:ﬂ, 5713, 5704, 582,

peals- 1:4, 5112, 8115 59:7, 59:18, 59.22,

137, 15:18, 19:17, Atto - 833 80:2, 6013, 80:18,

1918, 16:24, 18:25, wito - 2418, 6021, 82:24, BXB,

2211, 214 274, 574, 85:21 G316, S48, B54:14,

28:6, 28:13, 2911, authority - 12:3, 6420, 54:23, £5:15,

a2 31:19, 322, a2:7, 674 B7.7, BT:15

21, 24, M2, authorizes - 42:22 Board'y - 29:21,

ATE 42T 42T, available - 8:4, RicH.

11 44013, 44.21, 1324, 158 1722, bodr 14:20, 19:11

48:0, 59:1% 4515, 48.22, 4314, - 18:5, 153

- 24 58:.23 16 8, 15:12. 15‘15.

| .2?:14.32, owrsere - 513, 20017 16:14, 16:21, 19:28

2 mlrd-dﬂﬁ. X216, 2220, 3118,

Appeshy'- 315 a%:13 1 ‘.u 4413, 441\,
S 148, 266, 0 4u14, 810
ng - \

4118, 44:17, 25:33, B 48:8

BYB, 5015 mum-za 10 bands - 31:12
Applllﬂt- 1921 k - 9:1¢ 3113, 3128
appiiates - 13:16 badancs - 58:3 Bountiful- 177
lppllunt T3, 58.5, 587, 52:1é. brief - 18:15_20:13,

B2 07, 47:11, 822
Ipllﬁﬂltl -, Bart - 4815 hrlll'lnn -37:3
31:3, 53:25, 34:9, base - 42:24 briefings - 38:25
hased - 3.5 1229, b =172 0.7,
Ip icatlon - 17:10, [ 14:2, 18:24, 32:72, 20:13, 2611, 28:17
1922, 62:17 3721, 39.4, 04:22, bl'll‘lh 4712, 53:24
- 28:17, 85:24, 66:8 being - 13:8, 64:23
2918, 50:2 banly - 2224 73:5, firaught - 40:4,
spplies - 623, 254, | 30:2, 368, 38:13 4116, 4821, 8714
bacome - 2828, bulld - 2:12, 2:13,
apply -8:1, &2, Gd; 18 Hud, A
, 20:%, 34:21, hat - 17:17 bllding - 349
18 in - 114, 1724, bultt - 26:27, 26:23,
ptlate - 24:17, 26:8, 3524 273, 4818, 48:22

a2, 8122 - M Bunkas- 5317,

approach - 27:.21 -~ 484, B1:¢ 5325, 5410, 54113,

328-1188/1-800-DEFOMAX




A8, 5512 clauvess - 21:12 concurnont - 605 577, 5024, 59:3, 35:23, 48:8, 5110
burden - 18:21, clean - 1720 Cordition - 35:10, %9.% 6016, 68.10 59:22, BO:14, 8413,
4 : Clean- 69, 155, 818 Caurt- 4:17, 511, B4:15, 64:13, 6422,
Burwall- 17:1, 32:3, 325, 3Z2:8, conduct - 13:8, 512, 617,137, 859
17:1%, 17123, 258, 40:11, 41:6, 827, 13 1518, 1:17, 1%:19, dagtare - 58:14
23:15, 23:149, 23:31, 8215 confldentiality - 1624, 2211, 22:14, cefurd - 42:2
23:24, 24:3, 24:7, clegr - 55, 1517, 21:12 234, 273, Zk:ll. defanding - 51:22
38:4, 383:11, 394, i 58.22 confusing - 34:1%, 2812 26011, 30:2, deference - 28:11,
38:10, 38:15, 50:8, clear-cut - 58:22 A0:3, 412, 41:8 31019, 31:22, 33:18, 29:19, 29:23, 53:8
51:25, 2.4, 624 slaarly - 4:13 Congress- 8:2 3324, 34:2, 378, g - 26:15,
button - 84:4 cliant - 18:11, 2217 cormlder - 15:25 113, 42:7, 43T, 554 E3:10.
Club- 2:18, 222 conalderabls - 4411, 2212, i, dainy - 10010,
C 34, 2:4, 3:2‘i. 45, 5819 48:8, 58:21, 59:15, 2015, 21:1, 3135,
4:19, 6:10, 7:1, B:19, cormlderation - 814 42:59, 455, 48:11
cannot - 57:22 824, 9.1, 517, 3:20, 55:6 courts - 5:20, 6.3, deleysd - M:15
Canyon- 418, 10:6, 10:13, 1186, considersd - 3:4, 8:8, 7:2. 7A, 812, dth! - 105,
28018, 3919 11‘.13. 1117, 1210, 20 5:1&. 12:3, 127, 148, 20:9, , 218,
capacity - 18:7 1212, 1417, 155 Consldered- 5520 233, 3419, M4, 21:25, 6212
- 15:2, 45:12 18:13, 1819, 1i:1h, cormlstent - 318, a8:23, 408, 40:7, deluys - B2:24
capriclous - 1311, 208, 223, 22:10, 14:3, &2.7, 8214 40;18, 4015, 40:24, Dalta- 2312
23:10, 523 2520, 26:8, 26:11, Coratitution- 4:7 53:2, B9, 855 demonsirate -
carwfully - 4724, 26:18, 2711, 277, constitution - §:8 cover - 22:20, 2517 | 47:18, 47:18, 531
2710, 2017, 287, constralined - 8525 - 2818 demoneiratsd -
umw?-wn 2821, 2515 30, conatruct - 183, oroep - 21:7 83:14
casa - 8.4, 12:25 I, 2210, 334, 35:20, 385, 42:22 criteria - 53:12, denlal - 18.3, 228,
13:22, 15:15, 18:18, 3214, 3324 33:22, soridructed - 44:5 53:18, 58:25, 666 25:3, 2510, 58:20
1B:11, 25:15, 289:44, 3411, M4, 3425, consructing - eritical - 010 danink - 27:4
xr4b, Y015, 30:47, 224, A2, AT, 3416 crous - 9.5 477 danhed - 2:24,
J0:5, 4128, h:i. 4814, 48;18, 48.9, construction - Car- 112, 89:18 10:14, 16224, 1918,
50.19, 64, 25 £8.10, 4825, 525, 17.24, 30:28, 317, cument - 42:10 18:23, 23:7, 4528,
caused - 21:9, 66:8 | 5820, 59:14, BO7, 348, 25:21, 35:25, et - 58:22 50:25
Cortaln - §1:8, 60:17, 84:18, 83:13, | 3817, 43:18, 48 danles - 35:22
5212, 5522, 6517 9323, 34:10, B4:17, cOMtempiated - D deny - 7.1, 25012,
cartainly - 3003, g4.18, 8&:5 -{ ey 25:13, 68:8, 8817
413, 40:2, 42:8, Club's- 19:3, 26:17, contested - 4423 durnage - 20.5 dlrurin_F - T:&
42;13, 491 &89 context - 11:11 7.8, 44:16, B1:20 39:23, 41:21, 307,
l:lrhinljggﬁs:ﬂ coal - 213, 1718, continee - 21:7, damages - 205, 8013
+BE.5, 88:11 17:18, 1813, 2018, 2 4311 Dapartmant- 2014
Chair- 2.3, 2.8, 211, 2110, 344, contacts - 21:11, Dy - 33:12 e - %23
4:10, 5:2, 12:15, 13, 48:22 B21R 4513 Dt - 1:10 depth - 544
24:12, 293, 352, couHfired - 2,13, gontrol - 55:23, cayw - &1:10, S8:1G describe - 17:2,
38:18, 38:10, 41:B 62:1R 838 doad - 4:8, $2:22 238, 4T 4, 508
42:18, 43:20, 45:131 coale - 2112 controlled - 23:4 2212, 38:17, 3!:2!'), deacribing - 84:7
#:14, 5427, 5513, coming - 64:8 controlling - 23:2 AT, 4513, B1Y dencription - 4:1,
&1, 55:205, 6024, comment - 7:1 controk - 18:16 ME’ =818, 60:22
£1.25, 532, 54:8, 718, 32:11, 331, . convines - 14;1 12:25, 24:19, 62:20, detarrnination -
85:11, 56:12, 8616, A58:24, 48022 G010, 16:13, 180109, 284 5312 30:14, 370D, 3719,
G822, 6625, 673, 4742, 8718 copy - 5414, 881 dealt - 41:2 5518, 515
&7B comments - 48, comect « 2608, decide - 15:14 determinations -
Chaimman- 2:5, 18:18, 28:1, 32:10, 3511, 3512, 3516, 34:25, 361, BO ﬂ. 8:13, 26:13, 56:4
24:9, 155 57T 32:25, 42:22, 4711, d5:4, 52:22, 58:24, 81:13 daetermine - 5:20,
chaBangs - 8:13, #8:14, 52:18, A4 828, Bi:& daclded - 2118, a4, 139, 3717,
8:20, 7:24, 36:4 Commizelon - 89:18 - 48:21, 80:4, 808, 62:16 41:17, 54:18, 5118,
& - 48:8 community - 20.24, 501, 50 dechdes - 5Y:15 578, 65:17
chanca - 3.20, 8.5, &7 cormmsponding - decls - 3514 determined - 8:10,
43:21, 54:8, 85.4 companios - 3518, 2121 decislon - 38, 4.2, 28:20, AT18
charactarization - 44:0, 45:8, 58:18 coat - 16:1, 154, T4, 511, 11, determnlnes - 28:6
B - 21 16:8, 1811, 20:8 10:20, 10:22, 1024, detrimentai - 455
sholes - 595 218, £:23 18, Ak 2021, 24:2, 21:1!5, 11:1, 11318, 12:18, developed - 179
cholees - 59:5, 54:6 4:8 12117, 173, 17:4, 2217 134, 136, 12:10, Devalopment -
chose - 503 46.25, 58:11 Counsal- 12:18 13713, 1423, 1510, 50:11
Chris- 633 amgng =175, caunysl - 425 1516, 1517, 1518, devoted - 40:12
Ehristian- 24:15 23:9, 2310, 3%5:23, i:nug?- 2313 1522 18:20, 235, differences - 45:8,
clreult - 13:8, 36:25 4310, 47:9 28:2, 2823, &B:ﬂi, 268, 274, 29:21, 4619, 47.3
Clrcult- 1517, 318, compelling - 5:17 Rga 28:23, 04, 32:17, different - 11:12,
£3:8 complaining - 42:5 Couphe- 48:14 323, A%E, 48 3518, 4d:18, 542,
clrcufatfng - 17:17 compieiely - 33:6 cuugl; - 18:17F, 8T, ATk, 38:5, 80n9, B0, 8318,
clrcumstances - completion - 30:18 217, 5014 3515, 3T, 41021, €522
3518 compllancs - 284 caurse - 9:4, 152, 4214, 48.17, 4817, differently - 60:R
Clhtlz- 48:11 coinplicatnd - 405, 2221, 32:12, 44015, A218, &18, 8017, difficult - 5:15, 14:1
Gltizens - £3:21, 505 4317 8124, 82:5, 62:13, direct - 9.5
51.2 comply - 3914 coun -3:7, £12, 6225, 839, 0320, director - £8.3
cltizers’ - 2118, compramises - 551 g:21, 12:20, 13:4, 65.8, B5:22, 65:24, dissgresment -
217, 11:4 campromisesd - 12:8, 13:8, 14:18, 853 877 &&:21
Citizana'- 3.3, .1a 14:22, 1618, 16:22, decislon-maXing - dimcioms - 21:14
48:12 56:12 con - 5320 15:10, 29:2, 36:25, 12:19, 38:17 disco =82,
cftf— +8 concept - 8:2 341, 4017, 41:12, declslons - 2:9, a:21, 11:16, 3023
civll - 18:3 COncamS - 715 41:15, 41:18, 47:24, 524, 822, 9:4, &9, dscreton - 30:7,
clarification - 25.7, concludad - 58:24 44:3 44:15, 4513, 11:9, 12.21, 238, 4716
' v - I - - -.1 ﬂnm Enai E.JI Hlimgu.nt -

DEPCMAY REPORTING SERVICES:

Kelly L. Wilburn, CSR, RPFR

{801} 328-1188/1-800-DEPOMAX




DEPOMRY REPCRTING SERVICES:

Kelly L. Wilburn, CSR, RPR
{801) 3285-1188/1-800-DEPOMAX

2511, 30:5 snforca - 51:4 261 followed - 4.5, 23:15, 543
discuss - 20:13, snjolng - 2718 mctont - 2524 58:13 pvarnmantal -
21:13 mzure - 522, 7:12 axtra - 45:5 force - 268:10 231,238
discussed - 33:18, onbar - 2(;25 ayse - 26:11 farcad - 22:20, Grand- 4:19, 28:15,
53:19, 54:2, 5414 antire - 41:5 M2, M 1S
. distussing - £6:13 ontties - 6:25, F furqalng - 885, - 2:20, 25.14,
discusston - 2:7, 38:17, B5;18, 65:22 LR 18, 26:18, 30:11,
48:22, BO:7, 6133, entiied - 18:10, faciiitate - 66:19 forgstting - 38:17 34:1, 37:22, 44:25,
S4:7, 54:18, 54:24, 33:9, B5:8 faciiiten - 31:1, form - 84114, 8510 | 458, 471, 80:14
8515 wntity - 23:12, 40019 | 318, 3497 ﬁurrmull‘r - 2719 ramted - 31, 3:2,
distussions - wnviTonmet - -17:16 2:23, BG4, 12:25, 148, 14.?
2720, 4820 2918, B5:18, 55:17, tact - 12:3, 18:2 ) 17:11, 26:20, 27:18,
dleparsty - 39:17 55:24, 57-19, 58:21, 2517, 33:14, 42:11, forum - 7:25 3315, 4223, 45:3,
disparts - 2715 ! 50:18, 55:5, 82:14 forume - 49:20 4825 47:15, 56:12
dissent - B:17 environmerntal - factor - 12:5, 41:7 fo - B:20), ranting - 18:18,
distinct - 347 7:15, 311185, 52'8, factored - 256 523 ki, {111, -3, 25:10, 44-20,
distinctly - 4:14 522 %6:8 factors - 5:18 21:25, 26:18, 30:21, 53:7, 58:17, G2:24,
Divi- 28:1 snvironmentally - facts - 28:15, 28:16, [ 42:12, 42:21, 45:24, B3:5
Dhvlion - 28:5, B62: 29:18, 34:21, 4422 ' | 50:8, 58:12, 80:10, g -8:8
2710, 2724, 28,7, wovislon - 57:21 fall - 14,15, 32:5, B5:2 g - 168
3241, az17 Epa-6:11, 8:15, 4510, 4512 four - 3:20, %:24, ground - 10
document - 37:5 T, A7, 81, 23 falled - 14:8, 22:4 &131 E:47, 528, 141, reup - 218, 217,
dollars - 20-22, 32:2, 323,326 327, | fallure-721, 19:4. | 14:2 18:0) 1822, 1124
21:3, 21:20, 2218, A4, 40:10, 40:23 25:4 18:7, 22:5, 226, 257, Group- 33, 48:12,
58:18 Epa's- 8:5, 23:1 fair - 9:17 2517, 30:20, 31:14, 12
dope - 14:13 178, arredd - 15:15 falreat - 2002 422 B3, EX:12, ?rnuprs:!tﬁ.m
24:22, 28:15, 4121, Espucially - 20:22 fairly - 54:24, 65,18, [ 61:18, 61:18, 61:19, 31115, 31:24
RPN oy A TN | AV Ky 3 W
T - 2 : L, meas - 10:18, . ; "
24:20, 28; 2 31:9, 301, 30:13, 30,15, 405 547, 444, 14:8, a7:Y, 3713, 311,
281 30:22, 31:98, 3234, fall - 2:11 20, 34:14, 44:22, 3725, 5.4, 52.2,
downwards -21:8 | 337, 3%13 398, far - 4:4, 1417, 81:15. 8119 525, 52:9, 53.23,
draw - 61:15 A:13, 39:22, 40112, 15:3, 3110 fourth - 316, 12:8, 54:3, 54:12, 54:21,
driven - 155 40:22, 41:20 fatal - 25:6 15:12, 41:7 Ei:2, BR:22, B3,
due - 23:1 satablish - 2:20, favor - 85:17 - ¥1:11, 68:16
dunfesr - 15:23 204, 22:6 favored - 14:5 G7:18, 6510 Grovers- 53.17
duﬂg 13:24 satablished - 7:5 favare - 12:13 Frad- 2.4, 4:19, 5‘9 - - 221
12, 321, uhhlhhll%- foar - 27:2 52:22, 61:14, 847 guarantes - 31:20
3519, 45:21, 51:24, 18:22, 19:5, 224, Fadersl 8:1 B7:10 guarded - 13:24
81:10 BL1Y futleral - 39:14 froezes - S3:6 Ligs - 25:1
durst - 49:5 wvent - 45:10, 89:12 fwwr - 20018, 21:4, front - 19:22_ 851 10, E7:4, 57:11
duty - 521, 57:19 " - 252 full - 11:8, 11:11, gudtance - 50:4
13:8, 13:12, 15:18, th - 10:8 14:14, 12:9, 2822 uidetines - 65:20,
E 154, 81 figum - 5:5 e, 3‘.!:1!, 41:23. 25
ey 1528 v 6148 o bos ars ﬂﬁmuﬁ 41,
L -51: : A, 88 -

-8:2 mums filed - 34, 3:8, 3:24, | 11:14, 121, 338, H
Emmlu £0:11 wxamination - 8 16:18, 28:2, 41:20, %16 Hubwy - 18:11,
stongmic - 50:14, axamine - 47.9 41:25, 8138, 82.2, fu[g - 1G:7, 475, 18:12, 212, 21:15,

50:24, 52:19 sxamined - 47:24 -1 L1 2] 2311, 2397, 24:8,
uduﬂHn 54 22 wample - 11:13, fHing - 168:5 function - 55:25 24:29 DE:11, 4318,
At Nnal - 28:5, 34:18, 43:20, 43:22, 4516,
Hﬂr.iong; 919 sxcapt - 3410 ! G 61:1, 879
25 Excapt - 84; fAinally - 4:6, 132 half - 209, B4:5
-g18 axctuded - 1115, financial - 20:24 -24:18 hai - 14228
- 445, 54:22, | 311 financing - 35:23, M'a- B34 hamparsd - 3313
637 Exaciitve - 2:11, {eibrated - 21:22 Hand - 68:13
Elther- 37:21 322, 47, 24:18, 255, fine - 42.7, 67:20 ganersting - 17168 handie - 317
aiaborate - 39:25 25:10, 285 278, fingev - 64:3 sration - 213, handied - 40:5
mmlwism. 279, 2723 284, finished - 24:11 23'2" hands - 28:11,
522, 5812 28:9, 3518, 42:23, Finlinaon- 12:15, George- 18:41, 81:4 | 88:20
slemant - 20:3 45:3, 479, 48:2, 58:5, | 1218, 17:1, 174, plant - 28: 5 : - 4213
alements - 1523, 56:12, BEI1T, 58:18, 17:14, 1?25 15:18, 23!\«.0- Bﬂ, hard - 14:12, 2614
25:7, 25:14, 26:15, B2:8, 82:13, B4:2 1614, 24:21, 4218, A7, 20:23, 34°7, hardwars - 35:21
2517, 2818, 5211, ecutive - 58:3 A2:99, 4323 A, 3B, 6520 Hamn - £1:28, 53
61:18 axhaust - £:25, 44:8, 44112, 51:25, global - 58:7 harm - 10:9, 129,
sdigibliity - 24:20 1 63:12 goals - 50:20 12:10, 14:11, 14:12,
blw - 24:25 walyt - 48:1, 5511 fired - 213, 218 gnnniaﬂﬂ. 9:20, 15:4, 19:1, 13:8,
amisxlgns - 3514, =277 first - 4:5 K19, @21, 22 111, 20:14, 21:8, 21:17,
28:20, 3919, 3013, axiating - 7:8, 8:24, 18:25, 30n18, 14:42, 14:17, 1€:44, 220, 2618, 26:18,
47.24, 4725, 4917 2313, 56:2 2113, 3712, 375, 17:25, 20:7, 2122, .19, 28:22, 27:2,
emit - 2':':1. S5 axpacted - 47:25 ar:21, 42:24, 81:2 M2, 313, 31:21, 318, 30:17, 30:18,
employess - 74.3, wxpanshe - 18:12 Firat- 49.2 dd:4, 4410, 44:15, 30:20, 322, 334,
24:8 sxpertise - 54, 5:16 - 415 Sikd, B0:24, 61:10, 3414, 34:14, 4438,
lnr.uunge -B319 axperts - 51 fllp - 30:24 83:9, 651, BT:24, 51:5, 51:9, 5118,
n%d 218 Explres - 89:18 fuldizad - 17:17 883 51:18, 54,28, 52:1,
2 explain - 5:18 flux - 38:15 goadness - 371 K25, 52:43, 52:15,
amm 57.20 sxpialnad - 5:5 focus - 3017, governed - 12:24 52:18, 52:22, 52.25,
onds - 58:24 ] 3913, &5:14, 65:2 povaming - 25:3 58:18, §1:20
lumhii‘ﬁ E!EII - - - - hlmu-ﬂ'Ia Jl'i




. . . -

21:23

g:} g, 268:15, 31:3, Inﬂgh’lduﬂ -18:13
. ustry - 55:15,
harmful - 33:24 5512
harms - §3:22, 84:1 Infficlont - 48:5
bk - 55:25 Infistion - 21:5
hnlﬂa-sﬁ:ﬂ. Infivence - &:11,
E¥:24 5708 a85:3, 65:4, 85:10
hear - 3:25, 38:24, information - 26:7,
588, 5%11 42:20, 47:13, 801,
haurd - 222, 511, 21
5:24, 15:15, 15:20, ralnad - 5418
1523 Inltal - 3620
haaring - 4:14 Initiative - 9:8,
80:3, 88117, B8:34 116
Hearing - 1.7 Injunctian - 19:8
huﬂn? -28:2, Injury - 14;18,
50:2. 5115 1498, 194, 277
hea - BE:24 In?ut - 32:22 4922,
hed - 53:21 5
help - 41.7 Ircwtomd - 1717
hi - 208, 25:1% Intended - 5.2
hitting - 335, B4:3 Intant - 26:28
hold - 166, 42:5, intoract - 41:24
4410 Intarest - 21:4
"'“"“"%; 1511, interest - 1211,
175, B4: 15:7. 16:40, 21:4,
holds - 37 2197, 21:2)3, 2810,
hops - 38:21 3118, 31:24
hoplng - 422 bntereated - 3:21,
Hoerrocks - 39:19, 6718, 68:12
35:20, 85:11, @5:12 Ierteryewting - 82:2
hour - B6:13 Irttwrfore - 2712
- 20021 Interferanca - Z7.25
hundreds - 21;3, Intermountaln -
21:18, 22:18 18:10, 23:20, 25:24,
Huntington - 1719 4311, 6325
hurdis - 2926 Inteurpratation -
ey - T8 i - 824
| Interprater - 32.3
intrpreds - 78
Iciom - 10:18, 32:18 Intervane - 222,
Immunity - 2518 2:24, 3:2, 36, 319,
Im| -2, 59:5, 5818
21:18, 3316, 28:5, Intervantion - 2:20,
B0:14, 50:18, 5023, 47:20
63:10, BE:3 Inwadid - 10:24
Impacts - 33:20, Irventories - 45:1
80:26 Irvabved - 5:25,
implemant - 32.8 14, 497 528
implementation - Involvernent - 2.6
818, 325 Invalving - 56:11
imﬁphm-nﬂnu - Ipa- 18:12, 18:13,
: B8, 2311, 2318,
:mpuru:tu -%3:13 2?;?', 81:1
mportant - 41, - 4322
2rg —P'ﬁ& 2.4, 242,
Incha - 53:24 2:24, 314, 3.22, 4:6
inchrde - 52 357, 36:3, 36:4, 8.5,
Including - B:18, 3817, 3818, 471,
714, B4 &8, BEH
Including - 9.5, Ipp's - 35:10
52:1? 88110 Imlmm -3
nelusive - 85; n‘TmrIbh = 1411,
incrsess - 2121, 14:17, 19:1, 19:8,

Inerassnd - 20:18
Incraaxing - 22:2
Incur - 3414, 46;11
Incurred - 20:15
Indnﬁnlt;;niiuﬂ 1
ndepan -
3?:15. A2 A2
3219
ineimx - G35, 58:12
irdicated - 45:7,
4817, 538, bd:23,
g2

__Indicgting - 62,3 |

DEPOMAX REPORTING SERVICES:

sous - 3:12, 68,
317, 9:13, 618, 11:5,
12:25 1414, 16:5,

4, 22:12, 28:6,
ans,
13, 31:18,

SESRE2RY

AT i

BhspOuR
& W

-ﬁ'-‘
&
-l

Iath - 398

law - 522, 7:8, T:8,
12:25, 1314, 18518,
18011, 28113, 29017,
2022, 3914, 51:4,
517, 51:15, 51:1,

G220, 68:1, B6:A Iwwrs - 56:13
lasund - 211, 2:25, Ixying - 18:17
152, 2001, 2620, lsast - 8:5, 21:18,
BT GeE 4927 | Cles a2, 207
£8:2, 55:20, 81:3 20:12, 2320, 2322,
iazuee - 7:13, 8:3, 24:1, 24:5
9:23310: L 104, st - 38:3
1118, 11:23, 1124, - 22:93 3525,
1238, 13:23, 1825, 4523, 47:14, 547,
252, 204, 284, 63:13
2818, 28:21, 28.22, legitimate - 158
28:25, 38, 41:2, laas - 58.11
45:2, 45:25, 48:8, toval - 010, 28:22,
4712, 4820, 48:23, 4515
49:1,49.'1%‘ 1.7, liw - 5321
58:24, 5018, &0-4, Light 1719
60:10, 6117 lightly - 14:8, 14:7
Insulng - 63:17 [ - i8:14,
am - 15.2% 4512
o - 203 llkeady - 15:23, 2719
Heolf - 5:5 limited - 57:7
limfts - 52:21
J Ilm . 155%. 313
Jommy- 354 Iitmnirg - S8:12
- 516, 24:22, Iherally - 21:2
16, 55:15, 5518 Iving - 57:24
John- 8513 iock - 48:12
iulnld - 5011 [ - 20:25,
olns - 43:23 46:1
Jor- 4:18 look - 15:12, 18:1,
Iu - 18:7 515 51:4, 5178,
il « §:10, 7.8, 52:15, 52:18, 55:18,
721, 7:24, 023, 811, | s
812, 144, 181 fooked - 138,
30:12, 32218, ads, - | 15114, 214
40:11, 4315, 536 Innldrang_- 21:25,
June- 1:10, 2:1, S2:24, &lrd
58914 lowt - 11T
Lurhdlr.uun - 5:.23, lows-21:4
1818, 3923 lower - 19:5, 26:13
ustice - 7:15 lungs - 58:2
ugtifad - 14:2
uetity - 15:21 M
K ma'=n - 4113
madn - B515, 65:18
Kearns- 85:12 maintain - 53:8
Keap- 5520 meintenance - 481
=131 m « 488, 49:18
Kally- 1:12, 85:5, - 48:24,
I 483, 50:3, 558
kin - 68:14 makers - 911
kind - 18:12, 18:8, mandste - 2725
19:10, 41:B, 4714, Marcetis - 30°4
5122 582 5714, market - 42:24
#53, 81:4, B2:15, markets - 4812
Eilﬁ marries - 53:5
-51:14 matter - 210, 314
Knaws - 570, 20:10 | 3118, 321, 99, 11:23,
124, 12:5, 18:3, 278,
L az.2, 328, 334,
Ak, 357, 622,
Imck - 12:10 353, 38:25, 442,
ke - 13:18 5714, 58:23, 81.8,
Imid - 3714, 38:17 &1:11, 63:8, B7:10,
Lake- 1:9, 49:3 28:24
Lance- 18;12 m =-11:15
Iand - 178 344, 40:25 413
It - 512, 20:18 Mayor - 57:18
20:19, 28:28, 47:23, mean - 6:23, 11:20,
48:19 23:18, 33:7, 3%:12,

4.3, 3310, 3720,
48:22 51:10, 51.22,
Bd:4, 565 6014,
Gr.aT, Gr.22, 685
meanhnghul - 7:12
means - 8:7, 2811,

Kelly L. Wilburn, CSR, RFPFR

s
mehet - 403
maantime - 34:17,
408, 42-5 428
maat - 13:16, 14:1,
149, 1415, 22:4,
28:20, 53:12, 5525,
85:22

mwating - 47:22,
E1:24, &b’ﬂﬁ. 8518

21.3, 21:18, 22:18,
5818

mind - 34.22
m%l;h‘lll « 3117,

minkmum - 24:18
minute - 5:12, 80:6

miss - 3824
misnad - 4722
misalon - 58;21
modifled - 36:11
modifying - 81:4
sr!nnmmt- 20:13,

bt
jaeasar
Sgakess
y s :-\-;"
o 0w
b

{801} 328-1188/1-800-DEFOMAX




f muat - §:12, 8.1, Ona- 68.25 AT:5 AT, 4719 1624, 41:20, 56:17, mudmwgéuﬂ:gﬂﬂ
B8:25, 7:23, 24:24, anw - 5:19, 9:11, participated - 25:23 | 43 2514 mlp it e
26: 137, 11, 18:23, gBaciclpating - petitioned - 25:14. pree ftutad - 54
%E%Ehﬁa: g:lzﬁzzﬁ. 16, 85:6 on patition ra_nxﬁ 2 Ineiy 010
N TRty T, Plece . 2216, preacated - 40:15
34:16, 47:6, 4721, 10:14, 47:15, 67:6 _ ) w49
name - 17:5, 18:4, 411, S1:8, 521 rteutar - 513, 7, 4242‘0'&1 ;lrll'l.ra"?‘il2
24:14 54:21, BR:20, 56:22, 18, B8:11, 57:14, lace 4 2 20,
narrow - B5:18, 86:2 | 5814, B0:1Z, S84 11, 18 "
nadona - 1521 ones - 7.7, 45:25 Parteularty - 328 places - o eludiced - 8 .25,
' naturs - 38.5 open - 284, 30:14 2gml»:au -11:22, MF&-W 33:?4211
necessarly - 16:21 oparate - 514 - 14, 347, 34:15 o818 R et
- B:18, cpinlars - 34:20 partisg - 2:21, 8:24, aﬁa s, 2e8, D B2
26:25, B1: 44118, Ba:14, BE:10 B:22, 10:11,18;24, 118, 38:19, 4229, Ty
] nead - 413 13015, I - 24:24 187, 28.22 Ad:4, M: . 2 15?;1 \
| 2124, 22:2 325, i :?n1.z?p4.zﬁ1k 49&.52Jﬁ;§§ : ™
zhg'zﬁg"zsi? 325 712 ?17"&%‘3?‘ gﬂ gl.;u, ﬁé"' 2620, 26:22. 2828 9:5,11:18, 11 1}21 i
59:22, 62:18, B5'5, 212, h1¥, B3, 87, : 212, : H.cs, f LT, 478,
86:7, ba;18 817, 1017, 24:17, 34:8, 353, 478, g%ﬁg.zgafi o g 1::.?5&54.
npsds - 4:24, 3213, 601 E1:25, 53, 52:28, G A0ae 491E 801 6420 G518
3518, 6714 Oppased - B6:22 531, 577, 809, 48:18, 4914, 48915, ' N
- 338 apposed . 50:11, 84:2), 64:25, 68:11 | 49:17, 518 SR pseeratio
otfations - 6624, 88:25 Fll"l:l'lll'lhlg-d-ﬁ:ﬂ play - 18: 2 s1n + 1012,
3:;‘:'11 optlan - 13:24, 14:5 parts - &14, 14:2 apmllﬂﬂ&mn \ 1512 B85, 4742
. Nelaon- 24, 2:8, optione - 178, M-sﬂﬁ. 10:16, 220, 324, Jrah e yhin!
: 4:2%, 58, 35:12, 17:9, 80:20 11:8,11:13, 11:94, : @1 e
35:15, 36:13, 38:18, w-a:zzszﬂ:x 121, 1818 1322, plonty - 4213 ofmvent
3¥:2, 375, M4, ondar - 2:21, 4: w21, 1609, 2522, . v 2 e
335, 48:24, 458:2, 7:1§. ;;:g. g:g‘g. g::g. f-}"; 3?"3' aom 111, 2, ZE_m' 1‘23?5.
489, 48:11, 52:24 22.8, 22:9, 22:23, 18, 47:3, 47.5, . eSS
54:14, 54:17, 54:19, 24:24, 28:5, 25:21, 47:17, 540, 58:18, goln::-l-i.ﬂ,z 3‘?1%. 17 - 1018
S CERE Tt A P e T
57:12, 5004, &1: 8, 51:15, 685, s 10, 231, 274 ; ,
67:13, 67:21 6724, | 67:1, 67-14, 67:15, party's - 27:26 32115, 3:54&:‘3?1-2 25,349 g
68:4, 68:8, B5:16, 6Y17 -21:2,29:4, 40:22, 11,481, SErosuppOS
6520 - 2:25, 3:3, 21:7, gg:ht 541:::' 59:21, w4, 148
et - 1715, 1721, 2681, S4:48 plirgy - 535, G4:4 it 1 11:5 Pﬂh‘“_ 1315,
A2 0 o R et P ointing - 2510 1520, s, 1612,
Mavco- 176 50:17, 50:23 pedentrisn - £3:4 1§MM- \ e
2 never - 5.24 5815 rwiss - 10:17, 3Elnll|nﬂy-30.ﬂ, : Jp— I 15:24,
new - 9:21, 9:22, 10:19, 63:1¢ 112 2‘!0"?!'1!@4! X &
R T B el B Sl - S
a5£1'3a:' ' ' oursatves . 57:21 pecple - 5:2, 65:15 5£nllut|ntl-2?:1. mt's?ﬁm
New - 5:23 outlined - 27:22 - 20.20 9 " 552 D184,
’ next - 81:10, 85:11 nm isaz*;a? P.p-rmm"n- zﬂmﬂ pedl 1"-'124'3 &
| ~-514:20 -1 - - J Lty . 24,
Nom- 2741 autwaighs - 15:4 porhaps - 5113 (24,128,237, 422, | previove- 36:24
non - 27248 OVETCOty - 20:21, agiﬂbj?iﬂﬂ1. 51.23, - 34:20 3 - 20:17, 2018,
"'p"u“'zz;gé zgmﬁ' 3&:;3_13 57:':1:'1'33"1'4&22' mﬁﬁm.m‘ 21:1, 29:12, 21:22,
) rone- 1015 " oD TR e | ittt 2t o say | P eeate 324
-5F25 AT, 34022, 48018, 5 18, F10, 711, A0, ) 2
2::; -87 88:10), 58:24, 59:25 83, B:4, 13:19, 18:1, asaibly . 20:24, pro Ezﬂ_ﬂmw
Notany- a5 owmed- 178 i 1%3-'415&"19 -y 22:20, 31:46 ural - 62:8,
J unmgi?kﬁm P 35:8, 45:13, 35:15, 35:33. 31 :25.2 ﬁln eF 17 ]
nobice - 25:25, 232 ae:r ,35:213&35:2#. o - 20014, i
noflon - 11:3 PacHficorp - 2:6, 96:1, 38:2, -5._3&. : : 3821 ur - 15:11,
] numbered - 56; 10 5 3812, 42:22, 4311, patentisily - 36:21, ﬁF"lrmlutl_E1
packet - 54:14 43:2, 435, 42:8, B4:23 . 24 : ure- 11:10
! O bage- 375 20 iy N T e o
- JF3 4, #8117, 578, 118, 21.22, 21:24, . .
- 50,20 ::“:. - 8O 5%:10, Eﬂ }: :.15::%11? Eﬁ; ﬂf?’ ﬁg. gg:;. :mmlum : 13,15
=125 pabdy - 18:4 permits - 2:15, 2:17, | 44 ir, 44:9, 459, MHﬂTﬁ
| 23:'?15 128 gp-r-zz.-ﬁ 616, 8:21, 8:17, 46:18, 49:5, g_}s 1m 41?'.3,2_"1.42.
obawrvation - 52:2 parks - 3821 25,25, 788, 28:20, 50514. g?ﬂ . g 2
' obtaln - 7:20, 7:21 part - 5:13, 5:17, 34:1, 38:15, 4012, 58:18, 2 apmmdﬂ zeeding - 223,
obwvinusly - 58:15 8:24, 14:1, 149, 41:4, 55:20 Powsr- 14,24, L e T,
2T T o 090 37 daap, | e ZAZ | 21321822956 9:20, 10:7, 10:14,
1211, 334 20, 31:14, 33:10, -T4, L 4N 1217, ;
J semes | SRBHES |EVERE |RaSLe (LRSS
315 44:22 4522 483, 23, 483, 82 -19, ¢3:20, 2518, i,
offar - 42:20 48.4 53:8, £1:15, paryon - 16:4 25:20, EHZ;' g;l':ll %Jg 33.173:4 5:9
! offics - 63:4 81:10, 893, 8817 personally - 50:4 des.4mit7, Sadt, | 3442 4017, -
officen - 175 Part- 21§ parzone - 723 8325 |- 3522 3515 5517
] Officinl - B2 13 partic - 25:23 g-ufomo- 13:17, I'I.‘.'-'ﬂt.:.'iﬁ 51_-11. 1 17
Cnce- 20:10 ritcipate - 9:47, 284, 25:18 405, :15.5 6, 81111, "'““'““"mg.- b
. once - 314, 2010, 13:}, 117, 1317, 4517, 48:5, 64:1 i aa:2 e prnuod_ A

‘ DEPOMAX REPORTING SERVICES:

Kelly L. Wilburn, CSR, RPR

(801} 328-1188/1-8B00-DEPOMAX




e,

518, 611, 10:19,
1214, 27:11, 28.8,
28:14, 378, 42:9,
42:;2. AT8, 485,
14
15

g889

o
P%
.i
th
=
L]

[
L]
-
»
-t
2

|

FaIERNIPY

BRAERSIa

£
ERE

e
-l
&
ry
L

i Cm

1720,

——
»

g
-
d

H"-lﬂ'l'

*R

gan
@t

Spgasrady

i

g

s o Y

¥
ang
=
L)

- 14:18,
16:1, 15:2, 16:9, +7:6,
1712, 17:15, 18:8,
18:7, 20:1E, 20:20,
20027, 2909, 21-20,
2123, M8, 42:25,
i 1610
e

SBlﬂuch - 5018,

p'rapmh-31:1ﬂ
propoxsd - 716,
B:t0

rotact - 16:6,
16:21, 2723, 5515,
£5:18, 5517, 55?3125!‘
P iy

protection - 16:14,
44:13, 45:9, 45:14
prove - 16:4, 21:11
proven -45:19
ravide - :19, 30:7,
22, 515
rovided - 7:18,
11, 3813, 3822
Intan - 308,
5, 5210
provislons - 382
gr.uddlnt -B.3

=813, B:'lﬁ_}

B: 18, 710, 722, 724,
2.3, 40:11

Pubdic - 638
bllc - B:12, 8:20,
. 13, 716, 720,
B:11, 526
1

-y

B o
-
- A =k

sRBRxs
R
Fa:
&
B

racona - 10:2
Q redross - 19:24
reducs - 48:17
Quﬂ%; 11, 1421, -
110, 281, 3212, raflact - 44:46,
A7, A, AN, 632
35014, 50012, 5818 reflocts - 414
qulII?D; :ﬁ:gb refusad - 8:13, 6:14
4911, Ax13, B0, nrslrdaau:m,
50:23, 51.2, 51:5 3819, 51.3, 537
51:7, 51:13, 52:18, regardiess - 44:2
5218 RAeglonal 49:8
Qualliy'n- 27:24 Eaglatar 516
quasl - 22:11, 2318 Reglstiend- 8625
gglul-nuwnmnt regulate - 5517
« 2315 ulationa - 7.8,
Qunal- 716, 5518, E7:22
gsmmmmiﬂ - ul - 119,
11 18:7, 2725, 588
Euilﬂunt - eshashing - 10:4
24:40, 20:8, 24125, related - 27:8
35:3, 40:7, 42:18, relative - 21:17,
50:5, 50:17, 50:1%, 3510, 40:24, 53:1,
BA:1, &2 6322
questions’ relavant - 514
comments - 41:9 - 425
fuick - 2014, 43:25 B2
quite - Z20:24 mmalning - 45:25
Qo - 53 gbn 14 remedias - 828,
Ssting - 4110 40:21“? 19:17
fuotng - 40; e - 19147,
9 s 300 8411
R ramember - §:22,
1397, 3795
R3IO7-103-10- $8:20 remind - 2.8
raine - 12:5, 5624, ramote - 83.5
&7 rnove - 33.23
raipad - 11:23, 265, renaramibile - 15:8
26:08, 26:8, 25:9, 45:2, repaat- 13:18
48:34, 5017, 56:14, repeatad - 418
518 reparted - 69.7
ralses - 404, 50019 Raported- 1:12
ran-1%13 mperier - 4:12
rapidly - 22:% 447,
rates - 21:4, 21:8, #1;13, 58:21, 69:6
217 nt+ 1312,

Rathbun- 24:15
Rather 10:5

rather - B84
rtionale - 54:20
e - 4024, 5523
Re- 1:3
re-took - 58.23
reach - 45:18
read - 308

o ta o
SRR
e

.
;iu;d
o B3
&

-t

%
=3

3§§§§;

2 882

3
g
S5

8

?
:“aﬂ
§

w
]
&
I
@

BE&
—a gk
=
=]
L
%]

E@.

33

DEPOMAX REPFORTING SERVICES:

a8
3
-
3
T
&

Tk

10:1
14:8, 288, 28:3,

3118, 40720, 43
£1:15, 51:21, 52
5625

requirements - 6.6,
18:8, 24:23 24.24,
4F20, 53:5 5313,
510, 8504, 8214,
62:18, 6314

mquites - 69, 258,
409, 40:11, 514,
Gd:24

remarve - 4:20

reaclution - 2714,
A%20

remobve - 25:3,
4625

43:13 428
rl;nurnu - 49713,

regpact - 2:25, 232,
25:2, 387, 4713,
52:25, 8lnd

respand - 61:2

raspansibiity -
13:1,pﬁ1|:25, 5@13.

B
resporsibis - 18:13
m’f?ﬁﬁ

resull - 36:5 4424,
4811, 5218, 58:17
retaken - 1002
retrofit - 4814
reusad - 111
rviow - 311, 3:20,

sacondiy - 3114

Secondly - 27.0
Secrefary - 211,
23 4T 1T,
17, 25:5, 25:19,

e
o
[

B

RESBRY
gien
ol
.H-E_

8217
seek - 19:17, 1922,
2704, A1:16, 42:13
sasking - 12:21,
11, 32
saem - 29:23
hink- 41:11

|_reactved - 1886,

79, 713, 718, 723, | 4115, 41:23, 423,
8.3, 811, B:13, 13:6, A8, 4514 4818,
13:9, 1318, 1320, 47:21, 48.89, AB.10,
26:8, 2010, 2518, 48113, 55.14, F-2
30:13, 3218, 3218, Baghinfs- 57:18
32 o i v sond - 6718
33:8, 411, 41:240, setma - 10015
4214, 453, 4314, sanyible - 20:3
4318, 50:1, 54:4, sant - 3824
56:19, 571, 8211, sarlous - 12:8,
mrﬁmd’ o i B, 25:2: ly - 7:18
- sarowaly -
34, B3 sarvanty - B:26
revlowing - 451, sarved - 10:2, 10.5
557, 5&:9.“5!!:10 ot - 4224, 12:23,
Richard- 24:15 2317, 53:4, BE:10,
riyld - 55:18 885
rigs - 2322 oty - 16:4
- 218 sattiomant - 2720,
road - 18:2, 45:1 33:3, 3%5, 337,
munidad - 84:21 310
mutl - 281 sattioments - 33:13
Rpr-1:12, 89:15 Several- 2:10
rule - 5:14, 78, savaral - 42:15
10:25, 16:3, 1817, Savier- 14, 24,
18:19, 19:8, 19:20, 212, 2:18, 2:23, 82,
24:23, 25:2, 258, a1E, 3:22, 4.5 12:17,
257, 2512, 2518, 17:2, 17:4, 25:19,
28:18, 30:13 2524, 263, 45:25,
Rule- 18:4, 16:21 &1, 59:11, 59:12,
ruled - 55:7 63.25, BE10
Rules- 19:11, 1812, sharmhoider - 24:2
192 sharshoiders -
rules - 2:18, 515, 2325, 24:2
15, 122, 1222, Shoop- 248, 24:13,
12:23, 14:3, 2T.22, a5k 3513, 4%
28:13, 564, 5523 44:8, 57:3, 61:3
ruling - 15:20 short - 3:25, 4:21
run - 1423 show - 33:1
show - 15:13, 26:22
s shows - 41:1
shutdown - 25:20
aale - 1722 aide - 23:14, 30:24,
Salr- 1:89, 89:3 g8:14, 837, 6417
Aamusiaon - 52:3, wides - 54:17
74T, B8 ST - ABE
sat - 51:14 Slere - 2108, 222,
satinfled - 24:24, 3:4, 3.8, 3:21, 45,
Eﬁ'mu 28:18 g;g gi“bﬂ g;g
"s;’ulzﬁ':au Wi, BT, WTF, BAl,
867 108, 10:13, 118,
wcivediby - 322 1914, 1415, 12:10,
scheduled - 17.23 1212, 1417, 164,
wchaduling - 11:15, 16:13, 16:18, 18:3,
32 18:16, 26, 223,
achema - 55:8 2210, 25:20, 268,
SCape - 714 28:11, X517, 26:18,
Seal- 68913 I, TR, 2T,
aaat - 52:9 T47 287 28,
second - 2:14, 6.7, 25:15, 3020, 31:21,
, . - 32.10. 3343514

Kelly L. Wilburn, CSR, RPR

(801)

328-1188/1-800-DEFPOMAX




3321, 3322, a1, 5:20, 5:25 94 A8 Stay- 1.4, 2:4, 145 tam - 12 -37:3
3414, 3425, 36:24, 10:13, 11:2, 12:21, staywd - 510, 44:9 uminng"— 53:13 urn--g?
35:23, 41:1€, 46:10, 12:23, 12:24, 12:25 uzag-l - 1048, tena - 20:22, 21:18, types - 59
45:18, 489, 481D, 1318, 13118, 123:23 1% .gﬁ 7, 532 2217, 5818 typmltlng- 9.8
T 4825, £2'5, 58:20, 14:8, 14:22, 15:18, stuys - 31:16 teem - 20:25, 48:13 ?_rlum -31:14,
5914, 807, B17, 19:3, 15:5, 2204, Steed - 35:4 el - 37:0 e
61:18, 63:13, 8323, 2613, 27:4, 2813, sten - BE:7 terma - 18:17, 20:5, Typically- 31:34
B4:10, 54:17, 84:18, 28:18, 29:13, 3017, step - 53:1 2%:18, 258, 358,
£S5, 58:9 3320, 3419, A6, hons - 24:14, 41:12, 41115, 41:24, U
ii?nld « 484, 4014, 40023, 40:24, 24:15, §3:2, 53:3 42:24, 4518, 55:14,
&7:12, 8718 4117, 41:21, 42:3, il - 16:3, 3422, 61:3, B1:113 bttt - 80:23
algl’ﬂn'-lnt =153, 4211, 43:7, 45:23, 4422 Tt - 5014, 517, uitl -9:5
A8:18, 46721, 48:23, -13:20, 14:21, | 1419, 14:15, 28:18, 11:19, 32:16, 3&:5
xlgnificantly - §:20 48:25, 47118, 48:25, 1613, 45.22, 48:2 28:24, 30:20, 31:14, by - 7:20
Slgurd- 7:14 505, 50:19, 5117, stops - 15:20, 44:25 | 44:20, B1:15, 51:19 unanimous - 54:22,
smpds - 5815, 56:24, £2:19, B3:27, atraight - 28:48, -9 54:24
44 8518 3723, 40:1 15:15, 47:7, 50:25 wicomfortable -
simply - 4515, standpoint - 3575, strange - 28:23 tunty - 4421 03
23 Slx 18, 521 BErong - 10:8 theraafter - Bo:& under - 5:17, 78,
Blr- T:22, B:10, start - 21, 1217, atrangly - 22:22 tharefors - 8:2, 7.10, 8:6, 32,
21 17:25, 34:9, 3519, m:E- EF18, 13, 11:2 11:8, 35:2&. 40:18
SI?u- 71D 36:18, 2:5 8210, 54:43 1128, 3435, &E: undsrmining -
st - 28;11 B4:14, B4:13, 850, otuck - 64:4 Therefors- 28:20, 10:25, 11:3
[ + 18:2 #1512 subdivision - 23:27 36 Uncerscomes - 334,
T - - 254, atarte - 26:11 waj.cl - 12:7, 433, threof - 8512 3314
. A:5, 40:12 starting - 302 +8:2 they've - BE:7 undertaks - 8:22
A sttustions - 6:23 startup - 3819 submit - 14:5, They've- 7.8 unfalrty - 10:19
skimmishing - stortupishutdown - | 14:14, 15:20, 18:24, | 19:10, 18:18, 81:7 L - 559
B2:12, B2:23 451 19:15, 235, 45:11, thick - 82:3 untorm - 5:22
slam . 15:23 startup/ghutd own/ 821 thind - 10020, 15:25, Unkt. 2:12
small - 31:25, 44:15 | maimtenance - 45:24 submity - 28:9 21 unit - 23:14
SOCiely - 55:23, Stwte - 5:12, 8:18, subrafited - 15:21, Third- 8:18 Unimd - 6:17, &7
LA 233, 2317, 2323, 16:25, 1710, 26:1, threat - 27:7 unbts - 25:13
&Cineone - 497 32:5, 89:2, 658 26:7, 3710, 457, thres - 5:25 53:24 Unknown - 88:20,
somewhat - 85:13 state - 7:2, 7.0 625 ‘threshold - B8, 66,24, 67:2, BT:5
! sornewhee - 31:3 7:21, 8:3, B-12, {4:18, aubmitting - 52.23 63:14 Unbess - 3040
8oan- 5521 1813, 314, 51:2 substantial - 15:13, throughout - 5:23 unloas - 19:2, 111
SOON + 28:23, 27:3, Etathment - 615, 49:13 =312, ¥r19, unscrambie - 416
8712, 97:19, 67:22 .23, K1, 39: 1, df-4, sirceppnfl - 5:20, 458, 839, 8514 unsuccessful -
: ] = T, 813, 8651 1213, a:p Ti - B85t 2
8:t4, 11:20, 41:13, Stimtea- 517, 8:7 audden - 2825 - 4223, R -1, 42
562 siaies - 8:17 sutfer - 18:1, 30:21, | 88:3 102, 12:2, 14:23,
Sorry- 41:4 statlanary - 46:10, kN3 « A7 16:5, 1812, 15:18B,
Sort - 304, 30:23, 55:21 wriMclant - 8:19 n - 33:25 163, 20:18, 21:1,
7 wiarbug - 2:10, 11:12, sug - 3311 tolerate - 58:2 2317, 2894, 404,
' sorts - 8:21, p:2a, 11:13, 11:14, 11: L up « 51 HITOITOW - 34:9, 41:14, 429, 4725,
84:13 1211, 25:31, i, 10:9, 10:11, 13:3, 35:20 43:12, 48:21, 526,
scunds - 58:2) 33:18, 35:8, 474, 2618, 34:1, 40:5, tons - 2023 56:22 58:24, 552,
sourcs - 718 4710, 4717, 48:4, 8410 taugh - 1315 B6:20, B7:16, B8:5
sources - 28:2, 53:9, 53:14 suggested - 14:12, towardy - 33:7 Up- 3zt
__J 43:10, 55:21 siatuts - 718, 30210 «Lﬂ 612 transcribed - 60:8, upgrading - 49:15
: Spc- 11:22, 38:18 wiay - 3.5, 310, = on - 117, E§:9 upsst - 35:20
S peaker - 8520, 314, 15, 4:3, 518, 2:29, 14:8 2798, Tranacspt- 17 tprwrdy - 21:8
B5:24, 672, 475 84, 10:13, 10:18, 20:24, 11:2, 3123, tranecript - 55:2, urge - 18:23, 44:18
» spaxking - 43.9 11:3, 12:13, 14:8, J2:1, 328, 33:3, 68:9, 851 uses - 17:18
E spaciic - 38:18, 16:2, 16:20, 16:24, 33:11, 3320 transcr - B0y Wtah- 1:1, 1:9 5:20,
i 5628 18:21, 19:1, 15:2, suggests - 12:5, trial - 9:5, 98, 9:8, 8:22, T8, A:16, 12:25,
spacifically - 3&:19, 19:15, 1217, 16:23, 1 :En 1121 1214, 17:18, 17:18,
5211 21:17, 22:13, 24:25, aum - 12:2 troulily - 4:14 23, 234, 2312,
spacifics - 56:10 26:3, 25:8, 2510, suparcillouy - 18:5, tnag - 287, 305, A8, 2223, 40012,
specifiad - 51:18 2514, 2518, 2818, 1514 A2, 2.4, 4418, 41:G, 44:3 89:2 896,
apand - 20:12, 20:24, 2T:5, 2712, supplement - 68:13 | &a:8 gg13
4818 27:16, 27:18, 28:24, support - 1520 Trust- 4:19, 25:18, Utah's- 32:5, 32.7
spiit - 5:5:2,3253:4 %;u 33:155321 1 ; . supported - 13:11 3516
squarely - 34: 28, 31:5 21:5, lngpund-ﬂ:zal. - 4524
.- E;g 3.7, 321, 34, S2:18, 32:24, 49:25, il =61, 14:24, v
Su- 4520 34:8, 35:9, 35:10, B1:14 3508, M2, 4018, VAGWUr - 516,
wiadf - 4324, 50:1 35:21, 38:23, 35:28, Suprems- £:17, 40:22, 45:18, 54.5 53:21
stage - 25:25 37.8, 37:23, 37.24, 23:4 turn - 12:18 walld - 30:1, 43:1,
standard - 13:15, 38:8, 39.3, 3§22, system - 14:4, turing - 32:24 43:2, 435, 45:4
1812, 15:17, 19:5, A8 A2 44:24, 14:13, 18:2, 18:18, tume - 42:10 valldity - 35.2
19:9, 26:14, 29:8, 45:8, 45:21, 46:1, 16:22 Two- §3:15 value - B0:3
25:10, 29:18, 2520, 45:2, 52:28 53.7, systams - 44:3 two - 313, 6:10, varlous - 24:33,
40:13, 40:17, 47:14, | 5311, 3:15, 575, 623, 20:8, 30:19, 85:21
534, 8124 57:8, 58:17, 5520, T 23:1é, 28:20, 29:1, vehiches - 45:10
standards - 7:4, £9:7, 60:13, 80:14, 373, 2811, 39:18, Varsnth - 58:14,
) 7.5, 19:8, £7.24, £1.5, B1:9, 81:1g, tablg - 82:0, 54:25 40:14, 41:4, 4725, 67:18
52:14, B7.23, 83:17, 62:24, B:K, 92:17, technleal - {6:4 A5 1%, 481, 30018, veto - 27.20
g83.18 63:34, Bd:1, BE:5, technology - 17:17, 53.24, 586, 56:29, view - 23.2
7
Kelly L. Wilburn, CSR, RPR
DEPOMAX REPQRTING SERVICES: (B0l) 32B-1188/1-800-DEPOMAX




o

ol

victation - 26:3

Virginia- 3:10

Virginia's- 8:3,
B:13, 8:14

visitli
'3422 558,
55101

vobe - 45:24, 453,
50:3, 554, 62:14,
G518, BT2, 8T

vaoting - 8623, 671

sars - 20:8, 20:18,
-8, 21:5, 31:7,
%14

W

wﬂbﬂﬂz¢&1

o™

m.h..n.'-ﬁ;"

| =% =]

‘ 3%9
o
BoRA

SREEy
Legyd

-
]
N

< 3¢ BITRBBHYN
fa3sney
2 Tagils
: _

whola - 10:16,
10:22, 31:17, 32:4,
32:15, 40:4

wrap - 28:14
Wrap- 48;12, 48:20
written - 5:14
wrinba - 34:20

Y

- 2008, 20:20,
20:23, B4

year's - 15:2

CEPOMAX

Kelly L. Wilburn, CSR, RFR
{801)

REPQRTING SERVICES:

328-1188/1-800-DEPOMAX




TBA




b//(;/;z@@:
itz




JOMN M., HUNTSAMAN, TR,
Govemor

GARY HERBERT
Lieuienani Governor

State of Utah

Department of
Environmental Quality

Dianne K. Miglzon, PhD.

Execulive Direcpor DAQ—Q?FZ‘-ECIDS

DIVISION OF AIR QUALITY
Richard W, Sprodt

Pt MEMORANDUM
TO: Air Quality Board
FROM: Jan Miller
THROUGH: Rick Sprott
DATE: May 24, 2005
. SUBJECT: Propose for Public Comment: Amend R307-150 to Add Requirement to

Report Emissions of Tertiary Butyl Acetate

At the April meeting, the Board proposed for public comment & change in the definition of
volatile organic compeounds (VOCs). The change, if approved, will incorporate by reference the
revisiens made by EPA in the federal definition of VOUCs, deleting five compounds. One of those
compounds is t-butyl acetate, known as TBAC or TBAc.

At that time, there was discussion of what to do with the new federal requirement that TBAc
emissions be reported to DAQ even though it is no longer a VOC. The Board asked that staff
draft & rule for Board consideration that would incorporate the new federal inventory requirement.
The Board was concerned that, because sources are subject to the federal requirements, Utah
should make it easier for sources to meet the requirement by including it with other inventory
requirements. Staff was concerned that TBAc may be a byproduct of some industrial processes
and that sources may not know whether, or how much, TBAc they emit. Staff also was concerned
that substantial changes would be required in DAQ's inventory process, including changes in
workbooks used by sources and in the inventory database, with no environmental benefit,

Since the Apnl Board meeting, staff has undertaken research to better understand the requirement

and its implications for Utah sources. We have spoken with the lead EPA staff persoen,

participated in a nationwide conference call conducted by STAPPA-ALAPCO where this new

provision was discussed, and talked to potential Utah sources. From our multiple conversations
. with EPA staff and STAPPA-ALAPCO members, DAQ staff have leamed:
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EPA staff said that they intend the rule to apply only to sources that add TBAc to .
compounds they manufacture: paint, adhesives, peshicides and cleaning compounds for
- machinery.

EPA staff said that they have not considered how the TBAc reporting requirement fits
within the federal Comprehensive Emissions Reporting Rule (CERR), nor how states will
upload the TBAc inforraation into the federal National Emissions Inventory (NEI}. DAQ
staff intends 1o ask STAPPA-ALAPCO 10 send a letter to EPA requesting that inventory
changes be made by amending the CERR, not by addition to other federal rules.

EPA's proposal of the rule (64 FR 52731, September 30, 1999) did not mention that EPA
was considering requiring that TBAc be included as a separate inventory item, nor did the
Preamble to the final rule discuss including it as an inventory item. ¥t seems to have been
added as an afterthought.

Other states also have questions as to how TBAc emissions could be collected and
reported, and why states or EPA woukl want that information.

In the Federal Register notice, EPA said that TBAc emissions should be included in any
future modeling, but it is not clear how it would be included, since the inventory would
show the location where TBAc is added to a compound, but not the location where
emissions occur when the compound is actually used.

EPA is currently re-thinking its entire approach to exempting compounds from the VOC
definition. Over the years, 43 compounds have been exempted, based on two different
methodologies, Currently, EPA's Reactivity Research Working Group is considering how
EPA should respond in the future to petitions to exempt compoeunds; EPA is expected to
propose changes by the end of 2005.

DAQ staff have spoken with the only two Utah sources (Companion Systems Incorporated
and Delta Equipment Industrial Systems incorporated) in the SIC codes affected by the
rule, and neither of them adds TBAc.

Staff recommendation: Attached is a draft of changes to the inventory tule that would be needed
to add the requirement to inventory TBAc; the new language is found in Sections 5, 6, and 7.

However, staff recommends that the langnage not be proposed at this time. Adding it to cur rules
now will have no discernible effect on Utah sources. Since EPA is expected to overhaul its
treatment of VOCs in the near future, staff prefer to make the necessary changes to inventory
¢ollection and reporting after EPA completes its more comprehensive changes,
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R307. Envirommental Quality, Air Quality.
R307-150. Emission Inventories.
R307-150-1. Purpose and General Requirements.

{1} The purpose of R305-150 is:

fal to establish by rule the time frame, pollutants, and
information that socurces must include in inventory submittals;
and

{b} to establish consistent reporting requirements for
gstationary sources in Utah to determine whether sulfur dioxide
emissions remain below the sulfur dioxide milestones estaklished
in the State Implementation Plan for Regicnal Haze, section
XX.E.1l.a, incorporated by reference in R307-110-28.

{2} The regquirements of RI07-150 replace any annual
inventory reporting reguirements in approval orders or operating
permits issued prior to December 4, 2003.

(3} Emission inventorxies shall be submitted on or before
ninety days following the effective date of this rule and
thereafter on or before April 15 of each year following the
calendar yvear for which an inventory is regquired. The inventory
shall be submitted in a format specified by the Division of Air
Quality following consultation with sach source.

(4) The executive secretary may require at any time a full
or partial year inventory upon reascnable notice to affected
sources when it is determined that the inventory ls necessary to
develop a state implementation plan, to assess whether there is
a threat to public health or safety or the environment, or to
determine whether the source is in compliance with R307.

{5} Recordkeeping Requirements.

{a} Each owner or operator of a staticnary scurce subject
to this rule shall maintain a copy of the emission inventory
submitted to the Division of Air Quality and records indicating
how the infermation submitted in the inventory was determined,
including any calculations, data, measurements, and estimates
uged. The records under R307-150-4 shall be kept for ten years.
Other records shall be kept for a period of at least five years
from the due date of sach inventory.

{b} The owner or operatoer of the staticnary source shall
make these records available for inspection by any
representative of the Divisgion of Air Quality during normal
business hours.

The feollowing additional definitions apply to R307-150C.

"Acute Contaminant" means any noncarcinogenic air
contaminant for which a threshold limit wvalue - ceiling (TLV-C}
has been adopted by the American Conference of Governmental
Industrial Hygienizstg in its "Threshold Limit Values for
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Chemical Substances and Physical Agents and Biological Exposure
Indices, " 2002 edition.

"Carcinogenic Contaminant" means any air contaminant that
is classified as a known human carcinogen (Al} or suspected
human carcinogen (A2} by the American Conference of Governmental
Industrial Hyglenists in its "Threshold Limit Values for
Chemical Substances and Physical Agents and Biological Exposure
Indices, " 2003 editiocn.

"Chronic Contaminant' means any noncarcinogenic air
contaminant for which & thresheld limit value - time weighted
average (TLV-TWA) having no threshold limit walue - ceiling
(TLV-C) has been adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biolocgical Exposure Indices," 2003 edition.

"Dioxins® and "Furans" mean total tetra- through
cctachlorinated dibenzo-p-dioxins and dibenzofurans.

"Emissions unit" means emizssions unit as defined in R307-
415=-3,

"Large Major Source" means a major source that emits or has
the petential to emit 2500 tons or more per vear of oxides of
sulfur, oxides of nitrogen, or carbon monoxide, or that emits or
has the potential to emit 250 tons or more per vear of PM1O,
PMZ.5, volatile organic compounds, or ammenia. .

"Lead" means elemental lead and the portion of its
compounds measured as elemental lead.
"Major Scurce" means major source as defined in R307-415-3.

R307-150-3. Applicability.

{1} R307-150-4 appliez to all stationary sources with
actual emissicons of 100 tons or more per vear of sulfur dioxide
in calendar year 2000 or any subsequent year unless exempted in
(a) balow, Sources subject to R307-150-4 may be subject to
other fections of BR3IOT-150.

{a) A staticonary scurce that meets the requirements of
R307-150-3(1) that has permanently ceased operation is exempt
from the requirements of R3I07-150-4 for all years during which
the source did not operate at any time during the year.

() Except as provided in (a) above, any source that meets
the criteria of R307-150-3{1) and that emits less than 100 tons
per year of sulfur dioxide in any subsequent year shall remailn
subject to the requirements of RIO7-150-4 until 2018 or until
the first control period under the Western Backstop Sulfur
Dioxide Trading Program as established in R3I07-250-12(1}{a},
whichever is earlier.

{2} R307-150-5 applies to large major sources.

{3} R3I07-150-6 applies to:
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(a) each major scurce that is not a large major source;

{b) each source with the potential to emit 5 tons or more
per vear of lead; and

ic] each source not included in (2} or (3){a)] or (3}ibk}
above that is located in Davis, Salt Lake, Utah, or Weber
Counties and that has the potential to emit 25 tons or more per
yvear of any combination of oxides of nitrogen, oxides of sulfur
and PM10, or the potential to emit 10 tons or more per year of
volatile organic compounds,

{4] R3I07-150-7 applies to Part 70 sources not included in
{2} or (3} above. '

R307-150-4. Sulfur Dioxide Milestone Inventory Requirements.

{1y Annuwal Sulfur Dioxide Emission Repork.

fal Sources identified in R307-150-3{1) shzll submit an
annual inventory of sulfur dioxide emissions beginning with
calendar year 2003 for all emissions units including fugitive
Smissions.

(b} The inventory shall include the rate and period of
amissions, excess or breakdown emissions, startup and shut down
emizsions, the specific emizsions unit that is the source of the
air pellution, type and efficiency of the air pollutien control
equipment, percent of sulfur content in fuel and how the percent
is ralculated, and other information necessary toc quantify
operation and emissions and to evaluate polluticn control
efficiency. The emissions of a pollutant shall be calculated
using the source's actual cperating hours, production rates, and
types of materials processed, stored, or combusted during the
inventoried time period.

{2} Each source subject to RIN7-150-4 that is alsec subject
to 40 CFR Part 75 reporting requirements shall submit a summary
report of annual sulfur dioxide emissions that were reported to
the Environmental Protection Agency under 40 CFR Part 75 in liew
of the repeorting requirements in (1) above.

{3} Changes in Emission Measurement Techniques.

{a} Each source subject to R307-150-4 that is alsc subject
to 40 CFR Part 7% and that uses 40 CFR Part &0, Appendix A, Test
Methods 2F, 26, or 2H to measure stack flow rate shall adjust
reported sulfur dioxide emissions to ensure that the reported
sulfur dicxide emissions are comparable to 1989 emissions. The
calculations that are used to make this adjustment shall be
inecluded with the annual emission report. The adjustment shall
be calculated using one of the methods in (i) through {iii}
below:

{1} Directly determine the difference in flow rate through
a side-by-side comparison of data collected with the new and old
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flow reference methods required during a relative accuracy test
audit (RATA} test under 40 CFR Fart 75.

{ii} Compare the annueal average heat rate using heat input
data from the federal acid rain program (million Btu} and total
generation {megawatt (MW) Hrs) as reported to the federal Energy
Information Administration. The flow adjustment will be
calculated by using the following ratio: (Heat input/Mw for
first full year of data using new flow rate method) divided by
{Heat input/MW for last full year of data using old flow rate
method} ,

{iii) Compare the cubic feet per minute per MW before and
after the new flow reference method based on continuous emission
moniteoring data submitted in the federal acid rain program,
uging the following equation: {Standard cubic feet (SCF)/Unilt
of generation for first full year of data using new flow rate
method) divided by {8CF/unit of generation for last full vyear of
data using old flow rate method).

(b} Each source subject to R307-150-4 that uses a
different emission monitoring or calculation method than was
used to report their sulfur dioxide emissions in 1998 under
R3I07-150 or 1999 under 40 CFR Part 75 shall adjust their
reported emissions to be comparable to the emission monitoring
or calculation method that was used in 1988 or 1999, as
applicable. The calculations that are used to make this
adjustment shall be included with the annual emiszsion report.

R3G7-150=-5. Sources Identified in R307-150-3({2), Large Major
Source Inventory Requirements.

(1) (a) Each large major source shall submit an emission
inventory annually beginning with calendar vear 2002. The
inventory shall include PM10, PM2.5, oxides of sulfur, oxides of
nitrogen, carbon monoxide, volatile organic compounds, and
ammonia for all emissions units including fugitive emissions.

{b] Pach large major source that manufactures paints,
varnighes, lacguers, enamels and allied products, or that
manufactures industrial organic chemicals, shall submit an
inventery annually beginning with calendar year 2005 for any
tertiary butyl acetate added to manufactured products.

{2) For every third year beginning with 2005, the
inventory shall also include ail other chargeable pollutants and
hazardeus air pollutants not exempted in R307-1i50-8.

{3] For each pollutant specified in (1) or {2) above, the
inventery shall include the rate and period of emissions, excess
or breakdown emissicons, startup and shut down emissions, the
specific emissions unilt that is the scurce of the air pellution,
composition of air contaminant, type and efficiency of the air

pollution control equipment, and other information necessary to .
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cquantify operation and emissions and to evaluate pollution
control efficiency. The emissions of a pollutant shall be
caleulated using the source's actual operating hours, production
rates, and types of materials processed, stored, or combusted
during the inventoried time period.

R307-150-6, Sources Identified in R307-~150-3{3}.

{1} Each source identified in R307-150-3(3) shall submit
an inventory every third year beginning with calendar vear 2002
for all emissions units ineluding fugitive emissions.

{a} The inventory shall include PM10, PM2.5, oxides of
sulfur, oxides of nitrogen, carbon monoxide, wolatile organic
compounds, ammonia, other chargeable pollutants, and hazardous
air pollutants not exempted in RI0T-150-8.

(b} SBources that manufacture paints, varnishes, lacquers,
enamaels and allied products, or that mamufacture industrial
crganic chemicals, shall submit an inventory for tertiary butyl
acetate added to manufactured products.

{[Bl¢c) For each peollutant, the inventory shall include the
rate and period of emissions, excess or breakdown emissions,
startup and shut down emissions, the specific emissions unit
which is the source of the air pollution, composition of air
contaminant, type and efficiency of the air pollution control
equipment, and other information necessary to quantify operation
and emissions and to evaluate pollution control efficiency. The
emissions of a pollutant shall be calculated using the source's
actual operating hours, production rates, and types of materials
processed, stored, or combusted during the inventoried time
period.

{2) Sources identified in RI0N7-150-3{3)} shall submit an
inventory for each year after 2002 in which the total amount of
PM10}, oxides of sulfur, oxides of nitrogen, carbon monoxide, or
volatile organic compounds increases or decreases by 40 tons or
mere per year from the most recently submitted inventeory. For
each pollutant, the inventory shall meet the requirements of
B307-180-6{1) (a) and (b},

R307-150-7. BSources Identlfied in R307-150-3{4), Othexr Part 70
Sources.

(1) Sources identified in R307-150-3(4) shall submit the
following emissions inventory every third year beginning with
calendar year 2002 for all emission units including fugitive
emissions.

{2} Bources identified in R307-150-2{4) shall submit an
inventory for each year after 2002 in which the total amount of
PMLO, oxides of sulfur, oxides of nitrogen, carbon meonoxide, or
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volatile organic compounds increases or decreases by 40 tons ox
more per year from the mest recently submitted inventory.

{3} The emission inventory shall include individual
pollutant totals of all chargeable pollutants not exempted 1in
R3I07-150-8.

{4} Scurces identified in R3IN7-150-3(4) that manufacture

paints, varnishes, lacguers, enamels and allied products, O
that manufacture industrial crganic chemicals, shall submikbt an
inventory for tertiary butyl acetate added to manufactured

products.

R307-150-8. Exempted Hazardous Air Follutants.

{1} The following air pollutants are exempt from this rule
if they are emitted in an amount less than that listed in Table
1.

TARLE 1
CONTAMINANT Foundg/vear
Arsenic 0.21.
Benzens : 33.90
Beryllium 0.04
Ethylene oxide 38.23
Foyrmaldehyde 5.83

(2] Hazardous air pellutants, except for dioxins or furans,
are exempt from being reported if they are emitted in an amount
less than the smaller of the following:

{a} 500 pounds per year; oY

{h} for acute contaminants, the applicable TLV-C expressed
in milligrams per cubic meter and multiplied by 15.81 to obtain
the pounds-per-year threshald; or

fay for chronic contaminants, the applicable TLV-TRA
expressed in milligrams per cubic meter and multiplied by 21.22
to ocbtain the pounds-per-year threshold; or

(d) for carcinogenic contaminants, the applicable TLV-C or
TLWV-TWa expressed in milligrams per cubie meter and multiplied
by 7.07 to obtain the pounds-per-year thresheld.

KEY: air pellution, reports, inventories
[28583]12005 15-2-104{1) (¢}
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BEFORE THE UTAH AIR QUALITY BOARD

In Re: Approval Order — PSD Major :

Modification to Add New Unit 3 at : MOTION FOR
Intenmountain Fower Generating - STAY PENDING
Station, Millard County, Utah d JUDICIAL APPEAL
Project Code: N0327-010 :

DAQE-AN (327010-04

MOTION BY SIERRA CLUB AND GRAND CANYON TRUST
FOR A STAY OF PROCEEDINGS PENDING
JUDICIAL REVIEW '

By this motion and pursuant to Utah Admin. Rule R307-103-10(2), the Utah Chapter of
the Sierra Club and the Grand Canyon Trust (collectively «gierra Club™ request a stay, pending
judicial review, of the Board’s May 11, 2005 Order denying them standing to contest the Utah
Division of Air Quality’s DAQ) Approval Order (“AO”) granting 2 Prevention of Significant
Deteriotation (“PSD™} permit to Intermountain Power Qervice Corporation (“IPSC™).

i, Background

On November 16, 2004, the Sierra Club filed a Request for Agency Action (“Appeal”)
with the Utah Air Quality Board {“Board™} contesiing the DAQ AQ granting a PSD permit 1o
IPSC. The permit allows IPSC to construct and operate a 950 megawatt coal-fired power plant
unit at the Intermountain Power Plant in Millard County, Utah, With its Appeal, Siemra Club
filed a Statement of Standing and Petition to Intetvene,

On November 12, 2004, PSC also filed 2 Request for Agency Action, challenging the
AD Condition 24 which states that “excess emissions due 10 scheduled maintenance, startup, and
shutdown shall constituted 2 violation™ of the permit. IPSC Request for Agency Action at 1.
PSC requesied DAQ 10 sevise the permit to eliminate the current provisions regarding scheduled

e



maintenance, startup, and shutdown and to replace these provisions with an “automatic
exemption” as allegedly provided in Utah Admin. Code R307-107-1. K. at 2.

In its Appeal of the IPSC AQ, Sierra Club also challenged Condition 24. Specifically,
Sierra Club contended that the affirmative defense provision of Condition 24, dealing with
scheduled maintenance, startup, and shutdown, is legally flawed and conflicts with state law and
the federally approved Sfate Implementation Plan. Sierra Club Request for Agency Action at 14,
Sierra Club requested that this Board rescind the provision ot remand the AQ 10 DAQ with
instructions that the affirmative defense provision in Condition 24 of the AD be expunged. 1d.

1PSC also objected 1o Sierra Club’s Statement and Petitionin a brief dated January 28,
2005, Afits April 13, 2005 meeting, the Board heard oral argament on the jssue of Sierra Clab’s
standing to bring its Appeal. The Board deliberated the mater and determined that Sierra Club

did not have standing. This determination was finalized in an Order approved at the Board’s
May 11, 2003 meating.

IL. SierraCiub is Entitled to 8 Stay

Pursuant to Rule R307-103-10(2), the Sierra Club requests a stay of the Board’s Order
pmdingjudicial review. Utah Admin. Code R307-103-10(2). Specifically, Sigrra Club seeks 8
stay of the IPP proceeding — the adjudication of the legality of Condition 24 — while the Sierra
Clab secks judicial review of this Board’s decision that the organization did not have standing to
pring its Appeal.

Rule R307-103-10(2)(8) of the Utah Administrative Code allows 2 party seeking a stay of
a board’s fina} order t© file a motion to that effect. Rule RSGT-lGS-IU(Z)(h) gtates that the Board

“may” grant a stay i€ the standards of Rule R?-{]T-H}S-lﬂ(l}(b] are met. These standards, in furm
are:

(i) The party seeking the stay will suffer irreparable harm unless the stay is issued;

{ii} The {hreatened injury to the party geeking the stay cutweighs whatever damage the
proposed stay is likely to cause the party restrained or &ty cined,

(i) The stay, if issued, would not be adverse to the public interest; and,
(iv) There is substantial likelihood {hat the party soeking the stay will prevail on the
merits of the underiying ¢laim, or the case presents gerious issues on the merits which

chould be the subject of further adjudication.

Utah Admin. Code R307-103-10(1){b). At the sarne time, the Utal Administrative Procedures
Act provides “[unless precluded by another statute, the agency may grant & stay of its order or

2

e



other tSMPoOrary remedy during the pendency of judicial Taview, aocording o the agency's
ules” ! Utah Code £3-46b-18. :

Based on these standards, this Board, and the public jnterest, would be well-served by
granting Sierra Club a stay of the proceedings while the organization appeals the determination
that it did not have standing to bring its Appeal.

First, the Sierra Club will suffer irreparable harm uniess this stay is granted. This i8
hecause some ot all of the pending proceeding, the adjudication of the adequacy of Condition 24
of the PSC permil, will occur without ihe Sierra Club’s full participation as & party. Asa vesult,
the Sierra Club will be unable to conduct discovery, anable to make motions, unabie 10 preseint
expert testimony and unable to cross-examine witnesses. The Sierra Club will pe not be able 1
influence decisions made by this Board based on the full range of methods and technigues
typically gvailable to a party. As this Board is exposed to the parties’ arguments and their
marshalling of the facts, and as this Board pmgressively makes decisions based on those
arguments and facts, the Slerra Club will be increasingly prejudica‘d by its inability to participate
in {nis proceeding s & party- :

In addition, irreparable harm to the environment, humai health, and the economic well-
peing of the citizens of the State could resul if this pruceeding s not delayed pending
adjudication of the standing issue. In its Appeal, Sietra Club asserts that the faw tequires more
stringent regulatiosn of emissions released dunng scheduled maintenancs, startup and shut down
_ emissions that result in environmental, and economic harms and adversely jmpact human
pealth, 1f Sierra Ciub is denicd full pasticipation in this proceeding and is not allowed to bring
its facts and arguments pefore this Boatd, as a partys in conjunction with the other parties, the
result could well be 3 permit that insufficiently restricts narmful emissions.

gecond, the harm caused by a delay of this proceeding will not be substantial.
Eventually, once the Sierra Club’s appeal of the standing decision is resotved, all qualified
parties cail participate in a fair and complete hearing of the issues. N party will be prejudiced
by this interruption because {here is currently 00 stay of the AC and PSC will not begin {0
construct its plant anytime soo1. Thus, the irreparable prejudice 10 gierra Club that would result
if the proceeding WeTe 1o go forward far outweighs the mere -neonvenience that might result
from a postpenement of the proceeding.

Third, for the sames reason, the public interest would not be narmed, and indeed, would
benefit from a delay of this proceeding. Little or no harm would result as 8 consequence of 8
poatpnnmnent of this maktes- At the same time, if the Utah Courts ultimately find that Sierra
('lub has standing, the remedy would likely require ceinitiation of this entire proceeding from the

1 Gierra Ciub's tequest for a stay of this proceeding can be characterized sither as a stay of this Board"s Order, which
allows the praceeding o 82 forward based o0 its determinahon of the parties imvolved, or a8 2 tenTOTATY remedy
during (e pendency of judicial review.

3

4



{ime the organization was excluded as a party- Stacting over at the beginning would be costly,
time consuming and inefficient and would thersfore be detrimental to the public good.

Fousth, as the organization set forth in its Statement of Standing and Petition for
Intervention and replies to the oppositions 10 its Statement and Petition, Sierra Club is likely to
succeed on the merits of its Appeal.” The Sierra Club has documented that it has
representational standing to chatlenge the adequacy of the AO. Members of the Sierra Club live,
work and recreate in areas that will be impacted by the proposed construction and operation of
PP Unit 3. They will suffer health, eConomic, aesthetic, envivonmentsl, and recreational injuries
ag a result of emissions from the planned expansion. Moreover, Sjerra Club has properly pointed
ot that DAQ’s decision O approve PP Unit 3 is a matter of great public jportance, with
significant consequences that will be felt across THah. Asa result, the SierTa Club is entitied to
ask this Board {0 review the relevant PSD permit and o ensure that the DAQ approved permit

for the proposed coal-fired power plant is strictly in keeping with all applicable laws.

Similarly, the jssue of Sierra Club’s standing «presents SCrOUS :ssues on the meriis which
should be the subject of further adjudication.” Utah Admin. Code RS{}?-III}?.-I{](I]{b)(iv).
Utal’s couris are best equipped t0 Jetermine the legal issue of Sierra Club’s standing and should
be given the opportunity t© do so before this adjudication proceeds. Because the Utah Court of

Appeals may well conclude that Sietra Club is entitled to full participation in this proceeding,

justice, stficiency and the public interest are pest served by postponing this procecding until the
court weighs in on the issuc of Siexra Club’s standing,

Wherefore, the Siersa Club rsspentﬁllljr requests that this Board stay its May 11, 2005
Order ot otherwise grat temporary relief that would halt the adjudication of the DAQ AQ for
the PSD permit for the IPSC facility pending Sjerra Club’s appeal of that Order.

Dated: May 11,2005

e —_—
? Giereg Club hereby references and incorporates herein its Statement of Standing and Petition for Tatervention aned
it replies to opposition to its Staternent and Petition.
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By Hand Delivery:

Rick Sprott

E_xecutive. Qecretary

Utah Air Quality Board
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HOLME ROBERTS & QWEN LLP
George M. Haley # 1995

E. Blaine Rawson #7289

769 South Main Street, Suite 1800
Salt Lake City, Utah 841 11-2263
Telephone: {801} 521-5800
Facsimile: (B01) 521-9639

Antorneys for Intermountain Power Service Corporafion
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BEFORE THE UTALL AIR QUALITY BOARD

In Re: Approval Order - PSD Major MEMORANDUM IN OPPOSITION TO

Modification to Add New Unit 3 at SIERRA CLUB’S AND GRAND
Intermountain Powet Generating Station, CANYON TRUST'S MOTION FOR
Millard County, Utah STAY OF PROCEEDINGS PENDING
Project Code: NQ327-010 JUDICIAL APPEAL
DAQE-AN0327010-04

By way of this brief, filed pursuant 10 Uiah Administrative Code R307-103-7,
Intermountain Power Service Corporation (“IPSC") opposes the Sierra Club and Grand Canyon
Trust’s (collectively “Sierra Club’s™) Motion fer a Sty of Proceedings Pending Judicial Appeal.
IPSC requests that the Utah Board of Alr Quality (“the Board™) deny the Sierra Cluh's request
for a stay of the Board’s May 12, 2005 Order and the request 1o stay {PSC’s appeal of Condition

24,

NTRODUCTION AND STATEMENT OF FACTS

INTRODUCTION AND STAZRAEREEZEmmm

Having failed at its first attempt to derail [PSC’s proposed addition to its electric

generating Facility, Sierra Club takes this second brte al the apple through jis Motion for Stay.
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This Board should deny Sierra Club’s Motion 1o Stay because Qierra Club fails to meet any of
the four legal criteria established by the Board’s rules for a stay. Additionally, based on this
Board’s May 12, 2005 Order, the Sierra Club is not a “party” te any proceeding before the Board
regarding IPP Unit 3 and, by rule, does not have standing to seek a stay from the Board. These
issues are explained in mnﬁ detail in the Argument section below.

By way of background, IP5C filed in December of 20072 a Notice of Intent (*NOI"} to
copstruct and operate a 950 megawatt coal-fired power plant unit (“Unit 37} at the Intermountain

power Plant (“IPP”) located in Miliard County, Utah, The public comrment period for the Unit 3

NOI began in April ef 2004. An additional public comment period started in June of 2004
because of a defect in the public sotice of the first public comment peried. Afier considering the
comments and information from both public comment periods, the Utah Division of Air Quality
(“DAQ™) issued an Approval Order (“A0Q”) for the PP Unit 3 project on October 13, 2004

On November 16, 2004, Sterra Club filed a Request for Agency Action with the Board
contesting DAQ’s Approval Order granting & Prevention of Significant Deterioration (“PSD”)
permit to IPSC for Unit 3. Sierra Club’s Request for Agency Action was accompanied with a
Statement of Standing and Petition to Intervene.

On January 28, 2003, [PSC filed a Memorandum in Opposition © Sierra Club’s
Statement of Standing and Petition to Intervene. The Board held oral argument on Apnil 13,

2005 on Sierra Club’s Statement of Standing and Petition to Interveas. Following oral argument,

the Board concluded that Sierra Club did not have standing o Request Agency Action contesting

the DIAQ's Approval Order granting IPSC’s air permit.
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The Board’s final order denying Sierra Club’s Statement of Standing and Petition 10
Intervene was entered on May 12,2005 (attached as Exhibit A}.. Even before the Order was
signed and entered, Siemra Club filed a Motion for Stay on May 11, 2005 requesting a “'stay,
pending judicial review, of the Board’s May (12], 2005 Order” which denied Sierra Club
standing.

ARGUMENT

I YHE BOARD SBOULD DENY SIERRA CLUB'S MOTION FOR STAY
BECAUSE THE REQUEST FOR STAY DOES NOT MEEY THE FOUR-PART
TEST ESTABLISHED BY UTAH LAW.

The Utah Administrative Procedures Act (“UAP™) provides that an agency may grant a
stay of its orders during the pendency of judicial review and that the agency may grant the stay mn
accordance with its own rules. Utah Code Ann. §63-46b-13(1). The Board’s rules with respect
to requesting and granting a stay arc set forth at rule R307-103-10 of the Utah Administrative
Code, R307-1 03-10-(2)(b) provides that the Board may only grant a stay if the following four

ciandards are met:

(i) The party seeking the stay will suffer jrreparable barm unless the stay is
issued;

(i)  The Areatened injury fo the party seeking the stay outweighs whatever
damage the proposed stay is likely to cause the party restrained or
enjoined;

(iiij)  The stay, if issued, would not be adverse to the public interest; and

(iv) Thereisa substaniial likelinood that the party seeking the stay will prevail
on the merits of the underlying claim, or the case presents serious issues
on the merits which should be the subject of further adjudication.
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Based on the Board's own May 12 Order, Sierra Club’s Motion for Stay fatls. A party
geeking a stay must bring forth credible evidence that it meets the four-part test for a stay. Siemra
Club’s Motion to Stay does not provide any evidence that Sierra Club will uguffer irreparable
harm,” or “any threatened injury outweighing injury to [PSC.” or thai a stay “would not be
adverse to the public interest.” o that Sierra Clubhas a «gybstantial likelihood” of overturning
on appeal the Board’s May 12 Order regarding standing.

Sierra Club’s Motion t0 Stay must be denied, fizst and foremost, because Sierra Club
cannot establish, a3 required by rule, that they will suffer jrreparable hammn unless the stay i
issued. gierra Club argues that it will suffer irrep arable harm because, without the stay, IPSC’s
Request for Agency Action regarding Condition 24 (which addresses emissions during startap,
shutdown, and malfunction) will proceed without the Sierra Club.

Much like its previous arguments regarding standing, Sierra Club offers no proof that
“irreparable harm” will actally occur. [nstead, Sierra Club asks this Board to infer that
irreparable harm will occur becanse of Sierra Club's absence from the proceedings. The mere
sbsence of a party is not evidence of “jrreparable harm.” Just as Sierra Club failed to astablish
any credible evidencs of injury or a causal link betweell its asserted harms and DAQ’s actions in
its argumenis for standing, Sierra Club once again has failed to establish any credible evidence of
“irreparable harm” 0T 2 cansal link between the alleged jrreparable harm and Sierra Club’s
ahsence from any future proceeding on PP Unit 3’s air permt.

Sierra Club also asserts that without a stay there will be jrreparable harm to the

“enyironment, human health, and the economic well-being of the citizens of the State.” SierTa
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Club made these same general, unsupported arguments n its Staternent of Standing and Petition
1o Intervene. Rejecting {hat argument, the Board specifically found in the May 12 Drdér that
Gierra Club’s allegations regarding ayigibility, concem for public health, and global WaIming - - -
did not rise to the jevel of being & Jemonstration of a distinct and palpable injury.” Moreover,
the Board found that Gierra Club could not establish that its coneers about the enyironment and
public health were causally linked to the DAQ'S approval of the PSﬁ permit. $ierra Club has not
presented the Board with any new of additional evidence that would change the Board’s
conclusions regarding the effect of the Approval Order o0 public health and the environment.
Therefore, Sierra Club tas not demonstrated that denying the stay will result in any irreparable
injury 1o public heaith or the environment during the pendency of the appeal.

To obiain 2 stay. Sierra Club also st demonstrate that “[tThe threatened injury ¥ the
party s¢eking the stay outweighs whatever damage the proposed st&y is Tikely {o cause the party
restrained of enjoined.” Rﬁﬂ’?-lﬂ?:-lﬂ(l){b){ii} As demonstrated above, Qierra Club has 10
evidence that it will be injured i a stay 15 not issued. IPSC,on the other hand, conld guffer
enormous additional costs if Sierra Club 18 granted a stay.- A delay of s proceeding until the
conclusion of Sierra Club’s appeal could potentially delay this matter eighteen months or More,
jmpacting IPSC s current construction schedule for PF Unit 3 and the date TPP Unit 3 will be
come operational.

A delay in construction and eventual operationt of tﬁe plant could result in substantial cost
ipcreases. n fact, a delay of one year could increase the costs associated with [PSC’s coal

contracts by tens, Of even hundreds, of millions of dollars. Moreovel: f interests Tates Were to
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CERTIFICATE OF SERVICE

{ hereby certify that on Ma}rg%_, 2005, undersigned served a copy of the foregoing
MEMGRANDUM IN OPPOSITL TO SIERRA CLUB’S AND GRAND CANYON
TRUST’'S MOTION FOR STAY OF PRﬂCEEDTNGS PENDING JUDICIAL APPEAL cn
the followingby: :

Joro Walker U.8. Mail, postage prepaid
Sean Phelan Hand Delivery

Western Resource Advocates vax( # )

{473 South 1100 East, Suite F Overnight coutier

galt Lake City, Utah 84105 Electronically via CourtLink

George W. Cross U.S. Mail, postage prepaid

TPSC Hand Delivery

350 West Brush Wellman Rd. Fax( # )

Delta, Utah R4624-0522 Overnight courier
Electronically via CourtLink

Chris Stephens U.S. Mail, postage prepaid

Assistant Attorney General Hand Delivery

Utah Division of Air Quality Fax( # )

150 North 1950 West Overnight courier

oo, ooy OO

Salt Lake City, Utah 84114 Electronically via CourtLink

Richard Rathbun U.S. Mail, postage prepaid
Assistant Attorney General Hand Delivery

160 East 300 South Fax{ # )

Galt Lake City, Utah &4114 Ovemight counsr

Electronically via CourtLink

Fred G. Nelson 11.S. Mail, postage prepaid

Attorney General’s {Office Hand Delivery

160 East 300 South, 5™ Floor Fax{ # )

gait Lake City, Utah 8411 4 Overmight courier
Electronically via CouriLink
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BEFORE THE
UTAH AIR QUALITY BOARD

In the Matier of: *

*

Order 1z Petitions to Intervene
Unit 3, Intermountain Power Service

Corporation, Millard County, Utah - *

DAQE-&NGSE?GIQ-M

On April 13, 2005, parties and participants appeared before the Utah Air Quality Board in
{he above-entitied matter for hearing on petitions to intervene by Sierra Club and Grand Canyon
Trust, Millard County Commission, and PacifiCorp. Joro Walker and Sean Phelan appeared for
Sierra Club and Grand Canyon Trust, LeRay G. Jackson appeared for the Millazd County
Commission, George Haley and E. Blaine Rawson appeared for fntermountain Powes Service
Corporation, Michael Jenkins and Martin Banks appeared for PacifiCorp, and Richard Rathbun
and Christian Stephens appeared for the Executive Secretary, Utah Air Quality Board members
present were John Veranth, Dianne Nielson, Jerry Grover, James Horrocks, Richard Olsen,
Jefirey Utley, wMarcelle Shoop, and Ernest Wessman. Mr. Wessman recused himself because of
his employment relationship with PacifiCorp. Fred Nelson acted as counsel for the Board.

1. By pleading dated November 15, 2004, the Utah Chapter of the Sierra Club and Grand
Canyon Trust {collectively referred to herein as “‘Sierra Club™) filed a Request for Agency
Action seeking review of the October 15, 2004 decision by the Fxecutive Secretary of the Utah
Air Quality Board to issue an Approval Order granting a permit to Intermountain Power Service
Corporation (“[PSC”) to construct and operate an additional coal-fired power plant Unit #3 at the

Intermountain Power Plant in Millard County, Utah. The Sierra Club also filed a Statement of




Standing/Petition to Intervene. IPSC filed an opposition to the Sierra Club’s petition to
intervene. The Executive Secretary filed a response not opposing the petition. Sierra Club filed
a reply.

2. By pleading dated December 23, 2004, the Millard County Comrmission filed a
Statement of Standing and Petition to Intervene in the above-captioned proceeding. Sierra Club
and the Executive Secretary filed responses opposing intervention by the Millard County
Commission. Millard Ceunty filed a reply.

3. By pleading dated January 4, 2005, PacifiCorp filed a Petition to Intervene in the
above-captioned proceeding, and included a Statement of Standing. The Sierra Club and
Executive Secretary filed responses opposing intervention by PacifiCorp. PacifiCorp filed
replies.

Parties and Intervention

Pursuant to UAC R307-103-6, the Executive Secretary and IPSC are considered to be
parties to the proceeding. Sierra Club and Grand Canyon Trust must be granted intervention by
the Board under UAC R307-103-6 in order to go forward with their Request for Agency Action.
In addition, the Millard County Commission and PacifiCorp must be granted intervention in
arder to participate as parties in the proceedings.

The rules of the Board provide that a petition to intervene must meet UCA Section 63-
46b-9 which requires a demonstration “that the petitioner’s legal rights or interests are
substantially affected by the formal adjudicative proceeding, or that the petitioner qualifies as an

intervenor under any provision of law.” The Board shall grant a petition to intervene if it

determines that




() the petitioner’s legal inierests may be substantially affected by the formal
adjudicative proceeding; and

“(h) the interests of justice and the orderly and prompi conduct of the adjudicative
proceedings will nat be materially impaired by allowing the intervention.”

Furiher, the Board rules provide that “InJo person may jnitiate or intervene in an agoncy
action unless that person has standing. Standing shall be evaluated using applicable Utah case
law.” UAC Section R307-103-6(3). Under Utah case law, standing is established under one of
three general Tules. First, a plaintiff may show some distinct and palpable injury that gives rise
to a personal stake in the outcome of the dispute. If a plaintiff cannot meet the first standard,
standing may still be established for important public issnes if no one else has a greater interest
in the outcome and the issues are unlikely to be raised at all unless that plaintiff has standing to
raise the issues. Finally,a plaintiff may [maintain a suit in a case that raises issues that are so
unique and of such great importance that they ought to be decided in furtherance of the public
interest. National Parks and Conservation Association v, Board of State Lands, 862 P.2d ang,
913 (Utah 1993).

Two additional principles, here applicable, are one, that if an association seeks standing,
it must show that its individual reembers have standing. Sierra Club v Dept. Of Environmenial
Ouality, 857 P.2d 982, 586 n.8 {Utah App- 1993), and two, the burden of proof is on the
applicant to establish standing. Washington County Water Conservancy District v. Morgan, 82
p.3d 1125 (Utah Ct. App- 2003).

Intervention of Sierra Club

Intervention OF oIS22s 22

The Board denies intervention to the Sierra Club. Sierra Club has standing to pursue its




petition only 1f it can estabiish that it has a distinct and patpable injury resulting from the
Executive Secretary’s granting of the permit, that it is the mast_appmpriate plaintiff to bring the
action, or that it raises issues of such public importance that they ought to be decided in
furtherance of the public interest. Sierra Club failed to meet any of these criteria.

Siemra Club presented affidavits from three of .its members fo support its claim of distinct
and palpable injury. Brian Cass, an Arizona resident, who owns a home in Bouider, Utah,
alleges that ermissions from the plant would affect visibility on the Colorado Plateau and
therefore impact his activities 25 a videographer and a person who recreates in the area. He also
expresses a belief that emissions will impair his and his family’s he_alth when in Utah. He
axpress% concern that the value of his property would decrease and emissions would contribute
to global warming. Stephen Trimble, resident of Salt Lake County, who also owns a home in
Torrey, Utah, alieges that crnissions from the plant would affect his activities as a photographer,
anthor, and naturalist in the areas of the Great Basin Desert and Colorado Plateau by impacting
_ fisibi,lity, his hea,'lﬂl. and the health of his family, the value of his property, and that e’mis.s.'ii:ms
would contribute to global warning. Ray Bloxham, a resident of Salt Lake County, who alleges
he travels extensively and frequently in the Great Basin Desert and the Colorado Plateau,
believes the plant would impair visibility, affect his health and the health of his family, and
would contribute to global warming.

The Board finds that the Sierra Club has not met its burden of proof in demonstrating
distinct and palpabie injury. The allegations of effect on visibility, concern for public health, and
global warmuing are general public concems that do not establish 2 personal, particularized stake

in the issuance of the permit. These general allegations raised by Sierra Club members do not




rise to the level of being a demonstration of a distinct and palpable injury. Further, no evidence
is proffered that the general allegations of adverse impact on Sierra Club members are caused by
the Executive Secretary’s approval of the addition of a Unit 3 to the existing two units of the [PP
power plant. These interests asserted by the members of the Sierra Club are interests that are
shared in common by other members of the public at large and are not particularized. Finally,
the affidavits do not demonstrate a connection hetween the alleged improper permitting actions
and a particular injury to the three affiants, nor has Sierra Club presented other evidence o
support those claims.

In addition, the Board finds ‘that the issuance of the approval order for Unit 3 and
information presented to the Board do not establish Sierra Club as the most appropriate entity to
present public 15sues nor are iasues raised of such great importance that would warrant standing
being granted to the Sierra Club without a demonstration of particularized injury. Unit 3 isl an
addition 1o twe already existing operating units. [PP Unit 3 is not unique, in that there are a
number of coal-fired plants that are currently permitted in Utah. The rules of the Board outline
a process for receiving public input on permis pending before the Executive Secretary. Pursuant
to UAC R307-401-4, the public is invited to comment on proposed approval orders. Sterra Club
submitied comments and the Executive Secretary considered those comuments in issuing the
permit for Unit 3. This process, i addition to the process of allowing petitions for mlemaking or
requests to the Board to establish policy positions on issues of public interest, are preper legal
forums for persons and organizations without particularized injury to have their issues
considered. Unless a distinct and palpable injury is demonstrated, or another of the standing

tests is met, the adjudicative process is not avatlable to challenge a decision by the Executive




Secretary to grant a permit. This result constitutes a palancing of the interests and legal rights of
those obtaining a permit with the right to chalienge the permit if injury is demonstrated.

Intervention by Millard County Commission and PacifiCom

Baving denied Sierra Club’s petition to intervene, 1 is unmecessary to rule on the
petitions to intervene of Millard County Commission and PacifiCorp who only petitioned to

intervene in opposition to the issues raised by the Sierra Club.

DATED this __{ % _ day of May, 2005. /

Air Quality Board

Notice of the Right to Apply for Reconsideration or Review
Within 20 days after the date this final order is signed in this matter by the Utah Air
Quality Board, any paity chall have the right to apply for econsideration with the Board,
pursyant to Utah Code Ann. § 63-46b-13. The request for reconsideration should state the
specific grounds upon which relief is requested and should be submitted in writing to the Board
at 168 North 1950 West, Sait Lake City, Utah, 84114 A copy of the request musi be mailed to
gach party by the person making the request. The filing of a request for reconsideration is not 2

prerequisite for seeking judicial review of this Order.

Notice of the Right to Petition for Tudicial Review :
tudicial review of this Order may be sought in the Utah Court of Appeals under Utah

Code Anp. § 63-46b-16 and the Utah Rules of Appeliate Procedure by the filing of a proper
petition within thirty days after the date of this Order.

CERTIFICATE OF SERVICE

1 hereby certify that on this f'él”; day of May, 2005, 1 caused a capy of the forgomg
Order re Petiticns to Intervene to be mailed by United States Mail, postage prepad, to the
following:

Joro Walker

Sean Phelan

Western Resource Advocates
1473 S 1100 E Suite F

Qalt Lake City, Utah 84105




Rick Sprott, Executive Secretary
Utah Division of Alr Quality
150 North 1950 West

Salt Lake City, Utah 34114

Chris Stephens

Assistant Attomey General
Utah Division of Air Quality
150 North 1950 West

qalt Lake City, Utah 84114

Richard Rathbun

Assistant Attorney General
160 £ 300 3

galt Lake City, Utah 84114

E. Blaine Rawson

George Haley

Holme Roberts and Orwen
299 § Main Street #1800
Salt Lake City, 84111

LeRay G. Jackson
Millard County Attorney
259 North Hwy &

P.0O. Box 545

Delta, Utah 4624

Martin K. Banks

Richard R. Hall

Stoel Rives

201 South Main, Suite 1100
Salt Lake City, Gtah 24111

Michael G. Jenkins
Assistant General Counsel
PacifiCorp

101 South Main, Suite 2200
Qalt Lake City, Utah 84111

15/ Fuid éff MM{jf/
Fred (G Nelson

Counsel, Utah Air Quality Board
160 East 300 South 5% Floor

Salt Lake City, Utah 841 14-0873



RICHARD K. RATHBUN, USB #5183
CHRISTIAN C. STEPHENS, USB #9068
Agsisfant Attorneys General

MARK L. SHURTLEFF, USB #4660
Utah Attomney General

160 East 300 South, 5th Floar

qalt Lake City, UT 84114

Telephene: (801} 366-0290

Facsimite: (301) 366-02532

Attorneys for the Executive Secretary

BEFORE THE UTAH AIR QUALITY BOARD

In the Matter of:
XECUTIVE SECRETARY'S

MORANDUM IN OPPOSITION TO
Unit 3, Intermountain Power Service [ERRA CLUB’S MOTION FOR STAY
Corporation, Millard County, Utah ENDING JUDICIAL AFPPEAL
DAQE-AN032701 0-04,

COMES NOW the Executive Secretary of the Utah Division of Air Quality (Executive
Secretary), and hereby opposes Gierra Club and Grand Canyon Trust's (Sierra Club) Motion fora
Stay of Procesding Pending Judicial Appeal of the Utah Air Quality Board's (the Board) final
order denying standing to Qierra Club in the ahove-encaptioned matter.

[ Introduction

On October 15, 2004, the Executive Secretary jssued an Approval Order (AO) 1o
Intermountain. Power Corporation (IPSC) to build an additional unit at the Intermeuntain Power
Plant in Millard County, Utah. On November 16, 2005, Sierra Club filed a Request for Agency
Action pursuant to R307-103-3. Among other things, Sierra Club challenged IPSC AQ
Condition 24, claiming that the condition did not comply with the law.

On November 16, 2005, TPSC filed its own Request for Agency Action, also comtesting
AQ Condition 24, albeit for different reasons. Through its request, IPSC petitioned the

Executive Secretary to revise the disputed condition to provide an automatic exemption for
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. scheduled mainterrance, startup, shutdown, and malfunction. The Board consolidated the
requests.

Although the Executive Secretary did not oppose Sierra Chub’s standing, IPSC |
challenged Sierra Chib's Petition to Intervene. Specifically, IPSC argued that Sierra Club did not
have standing to intervene. On April 13, 2005, the Board determined that Sierra Club did not
have standing to pursue its challenge of the IPSC AQ. The Board finalized this determination Int
an order signed on May 12, 2005. Sierra Club subsequently filed a Petition for Review with the
Utah Court of Appeals on May 17, 2005, secking review of the Board's denial of standing.
Pursuant to Utah Administrative Code R307-103-10(2), Sierra Club desires  stay of any
proceedings regarding Condition 24 of the IPSC AQ. Specifically, while seeking judicial review
of the Board’s denial of standing, Siemra Club simultaneously seeks a stay of any further

. proceedings on the IPSC Request for Agency Action, the lone remaining issue in the IPSC
matter.

I1. The Board Should Deny Sierra Club's Motion for Stay

Section 63-46b-18(1) of the Utah Administrative Procedures Act provides that an agency
may grant a stay of its own order: “[ujnless precluded by znother statute, the agency may grant a
stay of its arder or other temporary remedy during the pendency of judicial review, according to
the agency’s rules.” Utah Admin. Code R307-103-10 governs stays of the Executive Secretary’s
administrative orders and outlines how a petitioner requests a stay. Specifically, the Board “may
order a stay of the order if the party secking the stay’” satisfies each of the following four
requirements:

{) The party seeking the stay will suffer irreparable harm untess the stay is issued;

. (i) The threatened injury to the party seeking the stay outweighs whatever damage the
proposed stay is likely to canse the party restrained or enjoined;
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(iii) The stay, if issued, would not be adverse to the public interest; and
(iv) There is substantial tikelihood that the party seeking the stay will prevail on the
merits of the underlying claim, or the case presents serious issues on the merits which
should be the subject of further adjudication,
Uttah Admin. Code R307-103-10(1)(b)-
By its terms, the above rule requires that the party seeking the stay must satisfy all four
criteria. Even if Sierra Club could satisfy all the criteria, the Board would still not be required to
grant the stay. As the Executive Secretary demonstrates below, Sierra Club cannot satisty any of

the four standards.

" ILA. Siema Club Will Not Be Irreparably Harmed by a Denial of the otion for S

Sierra Club has failed to show that it will be irreparably harmed by a denial of the stay.
In its motion Sierra Chub claims that “[n]o party will be prejudiced by [the granting of the stay]
because there is currently no stay of the AQ and ISPC will not begin o construct its plant
anytime soon.” Sierra Club Motion for Stay at 3. The Executive Secretary understands this
statement to mean that regardiess of the impesition of a stay, Sierra Club expects to receive an
appellate ruling on its standing denial well befors IPSC ever consiructs Unit 3. if such is the
case, the Executive Secretary submits that the very harm Sierra Club claims is ireparable could
not take place, even in the absence of a stay. Unit 3 must be consteted for the harm o occur.
But Sjerra Club’s own motion snggests that construction will not begin until long after the Utah
Court of Appeals has settled the standing questions. Thus, any alleged irreparable harm is not
only unlikely, it is impossible. Sierra Club’s failure to satisfy this first requirement is fatal to its

request to obtain a stay.

[LB. The Alleged Threat of Injury to Sierra Club Does Not Outweigh the Damage That Would
Be Caused the Executive Secretary
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The applicable provision of the Utah Air Rules states that to satisfy the second
requirement, “the threatened injury to the party seeking the stay” must outweigh the “damage the
proposed stay is likely to cause” the party to be enjoined. Utah Administrative Code R307-103-
16¢{1)(b)(ii). This second requirement presents the greatest consequence for the Executive
Secretary. Sierra Club is not now and never has been a party to these proceedings. Yet if the
Board grants a stay, the existence of the stay may allow Sierra Club to interfere with any
proposed resolution between the parties to the IPSC AO appeal.

The pennit.at issue here is IPSC’s, not Siemra Club’s. Nonparties should not be permitted
to use an administrative stay to prevent the sound operation of government 2and interfere with the
ability of a permit holder to seck a resolution to a dispute. If the Board grants the stay, Sierra
Club will likely argue not only that the existence of the stay somehow enjoins both the Executive
Secretary and IPSC from moving forward formally with the appeal, but also that the Executive
Secretary and IPSC may not seek any resolution at all, either through a finai Board order or
negotiated settlement. Such an approach would allow a nonparty (Sierra Club) to impose a de
facto veto over any action taken by the real parties in interest, the Executive Secretary and [PSC.

On the most basic level, the Executive Secretary seeks to protect the Division of Air
Quality’s ability to perform its regulatory mandate without a nonparty’s interference. The
Division of Air Quality staff meets routinely with sources to resolve permit and comphance
isgues after the Executive Secretary has issued final orders. If the board grants the stay pursuant
to a motion from a nonparty and the stay has the effect Sierra Club appears to suggest,
potentially all these regulatory functions could not take place without the participation or
pertnission of an organization such as Sierra Club. The Board should not grant a stay where the

purpese is to hammper or delay the regulatory functioning of the agency.
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The Board has already decided that Sietta Club does not have standing. As shown above,
granting the stay requested by a nonparty would permit Sierra Club to exert a measure of control
over the actual parties. Unless and until the Utah Court of Appeals determines that Sierra Club
has standing, Sierra Club should not be permitted to act as a full party, be it temporary, informal,
or otherwise. Therefore, because issuance of the stay would allow Sierra Club to interfere with
the progress of the proceedings, “the threatened injury to the party secking the stay” would not
outweigh the “damage the proposed stay is likely to cause” the Executive Secretary. Utah
Administrative Code R307-103-10(1){b)(ii).

Finally, Sietra Club asserts that “the harm caused by a delay of this proceeding will not
be substantial.” Sierra Club Metion for Stay at 3. The Executive Secretary respectfully
disagrees with that conclusory assessment. A possible yearlong delay in the resolution of this
matter is hardly 2 “Inere inconvenience” to the parties. Id.

I1.C. Granting the Stay Would be Adverse to the Public Interest

TPSC and the Executive Secretary are currently involved in settlement negotiations over
IPSC AQD Condition 24. If granted, the stay may hamper those negotiations, or even prevent a
settlement from cccurring. As a taxpayer-funded public entity, the Division of Air Quality seeks
to perform its regulatory functions without undue delay or interference. Granting the stay might
compel the Executive Secretary to forgo the benefit of resolving the dispute with [PSCina
timely manner, either by 2 Board order or through settlement. Therefore, granting the stay would

be adverse to the public interest.

IN1.D. Sierra Club is Unlikely to Prevail on the Merits of the Underlying Claim and the Reguest
for Agency Action at Issue does not Present Serious Issues That Should Be the Subject of
Further Adjudication

Fourth, Sierra Club’s motion does not show or explain how the organization will have a

substantial likelibood of prevailing on the merits of the underlying dispute, or that its Request for
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Agency Action presents serious issues that should be the subject of further adjudication.
Specifically, Sierra Club was unable to make the necessary showing to convince the Board that
Sierra Club had standing. Since appellate review of the Boards’ order on standing will be
restricted ta the record, Sierra Club will be unable to present any new evidence to argue that it
has standing. Moreover, Sierra Club’s motion has also failed to show how the organization is
likely to prevail on the merits in its challenges of the IPSC AD. Therefore, Sierra Club is
unlikely to prevail on the underlying claims.

The use of coal-fired power plants for energy production is a legislative policy decision,
and outside the authority of the Executive Secretary or the Board. The State of Utah already
hosts many other coal-fired power plants, so Condition 24 of the IPSC AQ is not unique and
does not present “serious issues on the merits which should be the subject of further
adjudication.” Utah Administrative Code R307-103-10(2)(b)(iv). See also Sierra Club v. Utah
Solid and Hazardous Waste Control Bd., 964 P.2d 335, 340 (Utah Ct. App. 1998) (stating that
the nniqueness of the Tooele Chemical Agent Demilitarization Facility is an example of a sericus
public issue). Because Sierra Club is unlikely fo prevail on the merits of the underlying claim
and has not presented serious issues that should be the subject of further adjudication, Sierra
Club cannot satisfy this requirement.

III. Conclusion

Sierra Club has Ffailed to satisfy the requirements for a stay, and the Executive Secretary
respectfully requests that the Air Quality Board exercise its discretion and deny Sierra Club's
Motion for a Stay of Proceeding Pending Judicial Appeal.

DATED this 23™ day of May, 2005,

MARK L. SHURTLEFF
Utah Attomey General
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RICHARD K. RATHBUN
CHRISTIAN C. HENS
Assistant Attorneys General
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Joro Walker, USB #6676

Sean Phelan, TJSB #10028

Attorneys for Sierra Club-Utah Chapter and Grand Canyon Trust
WESTERN RESOQURCE ADVOCATES

1473 South 1100 East, Suite F

Salt Lake City, Utah 84105

Telephone: 801.487.9911

Fax: 801.486.4233

BEFORE THE UTAH AIR QUALITY BOARD

InRe: Approval Order — the Sevier ' MOTION FOR
Power Company 270 MW Coal-Fired : STAY PENDING

Power Plant, Sevier County : JUDICIAL REVIEW
Project Code: N2529-001 :
DAQE-AN2529001-04

MOTION BY SIERRA CLUB AND GRAND CANYON TRUST
FOR A STAY OF PROCEEDINGS PENDING
JUDICIAL REVIEW

By this motion and pursuant to Utah Admin. Rule R307-103-10(2), the Utah Chapter of
the Sierra Club and the Grand Canyon Trust {collectively “Sierra Club™) request a stay, pending
judicial review, of the Board's May 11, 2005 Order denying them standing to contest the Utah
Division of Air Quality’s (“DAQ") Approval Order (“AQ™) granting 2 Prevention of Significant
Deterioration {“PSD"} pexmit to Sevier Power Company (“SPC™).

I. Introduction

On November 12, 2004, the Sierra Club filed a Request for Agency Action (“Appeal”)
with the Utah Air Quality Board {“Board") contesting the DAQ AQO granting a PSD permit to
SPC. The permit allows SPC to construct and operate a 270 mega-watt coal-fired power plant in

Sigurd, Utah. With its Appeal, Sierra Club filed a Statement of Standing and Petition to
Intervene.

SPC objected to Sierra Club’s Statement and Petition in a brief dated January 28, 2005.
At its April 13, 2005 meeting, the Board heard oral argument on the issue of Sierra Club’s
standing, deliberated the matter, and determined that Sierra Club did not have standing. Asa
resuit, the Board dismissed the Sierra Club’s Request for Agency Action. The Board’s rulings
were set forth in an Order approved at its May 11, 2005 meeting.




i its Order, the Board granted a single organization, Sevier Citizens for Clean Air and
Water (“Sevier Citizens™), standing to pursuc its Request for Agency Action. Currently, Sevier
Citizens is not represented by counsel in this adjudication.

In its Appeal, Sietta Club raised numerous claims rot asserted by Sevier Citizens in s
Request for Agency Action. For example, Sietra Club challenges DAQ's failure to address
carbon dioxide and other greenhouse gas ernissions as part of the SPC permitting process, while
Sevier Citizens did not. Siema Clab, unlike Sevier Citizens, also asserts that DA failed to
sufficiently consider carbon injection for the control of mercury, failed to fequire appropriate
NOx BACT limits, failed to require continuous opacity monitoring, and failed to justify
sufficiently its determination that SPC plant emissions would not cause of coniribute 10
violations of PM-10 standards. '

Tn their appeals, Sierra Club and Sevier Citizens also make sitnilar challenges. Both
groups contest the failure of DAQ to consider adequately integrated gasification combined cycle
{IGCC) technology as part of its BACT analysis, to address sufficiently impacts to visibility,
<oils and vegetation, and to evaluate properly emission impacts on Class I areas, especially
Capitol Reef National Park.

II. Sierra Club is Entitled to a Stay

Pursuant to Rule R307-103-10(2), the Sierra Club requests astay of the Board’s Order
pending judicial review. Utah Admin, Code R307-103-10(2). Specifically, Sierra Club secks a
stay of the this procecding - the adjudication of the legality of the SPC permit — while the Sierra
Club secks judicial review of this Board’s decision that the organization did not have standing to
bring its Appeal.

Rule R307-103-10(2){a) of the Utah Administrative Code allows a party seeking a stay of
a board’s final order to file a motion to that effect. Rule R307-103-10(2)(b) states that the Board
“may” grant a stay if the standards of Rule R307-103-10(1)(b) are met. These standards, in turn
dareg.

{i) The pavty seeking the stay will suffer irreparable harm anless the stay is issued;

(ii) The threatened injury to the party seeking the stay outweighs whatever damage the
proposad stay is likely to cause the party restrained or enjoined;

(iii) The stay, if ;ssued, would not be adverse 10 the public interest; and,
(iv) There is substantial likelihood that the party seeking the stay will prevail on the
merits of the underlying claim, or the case presents seriqus issues on the merits which

should be the subject of further adjudication.

Utah Admin. Code R307-103-10(1)(b). At the same time, the Utah Administrative Precedures
Act provides “{u]nless precluded by another statute, the agency may grant a stay of its order or




time the organization was excluded as a party. Starting over ai the beginning would be costly,
time consuming and inefficient and would therefore be detrimental to the public good. Similarly,
a full and fair review of the issues Sierra Club raises in its Appeal could ultimately benefit the

public, as more restrictions on hanmful emissions could be added to the SPC permit as a result of
this process.

Fourth, as the organization sets forth in its Statement of Standing and Petition for
Intervention and replies to the oppositions to its Statement and Petition, Sierra Club is likely to
succeed on the merits of its Appeal.”> The Sierra Club has documented that it has
representational standing to challenge the adequacy of the AO. Metnbers of Sierra Club live,
work and recreate in areas that will be impacted by the proposed SPC Plant. Members of Sierra
Club will suffer health, economic, aesthetic, environmental, and recreational injuries as a result
of emissions from the planned facility. Moreover, Sierra Club has properly peinted out that
DAQ’s decision to approve the SPC Plant is a matter of great public importance, with significant
consequences that will be felt across Utah. As a result, the Sierra Club is entitled to ask this
Board to review the relevant PSD permit and to ensure that the DAQ approved permit for the
proposed coal-fired power plant is strictly in keeping with all applicable laws.

Similarly, the issue of Siemra Club’s standing “presents serious issues on the merits which
should be the subject of further adjudication.” Utah Admin. Code R307-103-10{1)(b}{iv).
Utah’s courts are best equipped to determine the legal issue of Sierra Club’s standing and should
be given the opportunity to do so before this adjudication proceeds. Because the Utah Court of
Appeals may well conclude that Sierra Club is entitled to full participation in this proceeding,
justice, efficiency and the public interest are best served by postponing this proceeding until the
court weighs in on the issue of Sierra Club’s standing.

Wherefore, the Sierra Club respectfully requests that this Board stay its May 11, 2003
Order or otherwise grant temporary relief that would hait the adjudication of the DAQ AQ for
the PSD permit for the SPC facility pending Si

Dated: May 11, 2005

TORO W
Attorney for Sierra Club and Grand Canyon Trust

? Sierra Club hereby references and incorporates herein its Statement of Standing and Petition for Intervention and
its replies to opposition to its Statement and Petition.
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Attorneys for the Sevier Power Company

BEFORE THE UTAH AIR QUALITY BOARD

In Re: Approval Order — the Sevier : OPPOSITION BRIEF TO
Power Company 270 MW Coal-Fired : MOTION FOR 8TAY
Power Plant, Sevier County : PENDING JUDICIAL

Project Code: N2529-001 : REVIEW
DAQE-AN2529001-04 :

The Sevier Power Company (the “SPC™) is opposed to the Motion for Stay Fending
Judicial Review by the Sierra Club and Grand Canyon Trust (collectively “Sierra Club™) and
requests that the Utah Air Quality Board (the “Board”) deny the Maotion for Stay for the
fotlowing reasons contained in this brief.

Introduction

On the 12% of October, 2004, Richard W. Sprott, Executive Secretary of the Utah Air
Quality Board signed the Approval Order to authorize the construction and operation of the
Zevier Power Company 270 MW Coal-Fired Power Plant in Sigurd, Utah. On November 12,
2004, the Sierra Club filed a Request for Agency Action (*Appeal”) and filed a Petition to
Intervene. The SPC obiectzd to the standing of the Siemra Club. The standing issues were
briefed, and orally argued before the Board at the April 13, 2005 meeting. The Board’s ordex on
standing, approved at the May 11, 2003 meeting, denied standing to the Sierra Club. The Sierra
Club has given notice that it intends to appeal the decision of the Board to the Court of Appeals
and has requested by motion that the Board stay further proceedings on the formal review of the
Approval Order during the appeal in the Court of Appeals.

Opposition Argument

Standing is necessary to be a party. Without standing, the Sierra Club is not
entitled to either intervene, or seek a stay.

The Rules of the Division of Ajr Quality make it clear that standing is required to be
party. “Rule 307-103-6(3}. Standing. No person may initiate or intervene in an agency action
unless the party has standing, Standing shall be evaluated using applicable Utah case law.” Rule
307-103-10 identifies the process to obtain a stay of a challenged order. It requires the “party”
seeking a stay to file a motion vefore the Board. However, without standing, an entity can not be




a party to a proceeding. The Board has denied standing to the Siesra Club; it does not have
standing to be a “party” and without standing, it is not entitled to file a motion before the Board
requesting a stay.

Even if the Sierra Club had standing, its request for a stay would fail on the merits
to meet the requirements necessary for a stay.

Rule 307-103-10(1) (b) sets forth requirements that must be met in order for the Board to
grant a stay. These standards are:

(i) The party secking the stay will suffer irreparable harm unless the stay is issued,

(i)  The threatened injury to the party seeking the stay outweighs whatever damage
the proposed stay is likely to cause the party restrained or emjoined;

(ii)  The stay, if issued, would not be adverse to the public interest; and,

(iv)  There is substantial likelihcod that the party seeking the stay will prevail on the
merits of the underlying claim, or the case presents serious issues on the merits
which should be subject of further adjudication.

The Board in its standing order approved at the May 11, 2005 meeting, granted amicus
curia status to the Sierra Club. The Board meetings are public, they have a limited participation
already granted by the Board. It is hard to imagine that the Sierta Club will suffer irreparable
harm if the Board continues with the review of the Approval Order.,

The injury complained about by the Sierra Club that this review will proceed without
them as a full party pails with the injury inflicted upon the SPC. Generally turn around time in
the Court of Appeals could take up to 18 months, This means that the permit status for the SPC
would be on a hold for that same time. The addition of the stay period to the current review
period will create a significant hardship on the development plans of the SPC. The damage tc
SPC is far greater than the alleged damage 10 the Sjerra Club caused by the Board’s continued
review of the Approval Order, issued almost a year ago. The extra carrying costs of the SPC
project for the stay period are very significant,

It is difficult to determine what the Public interest is. To the public that utilizes electric
power, the delay, in obtaining additional supplies of low cost power from Utah coal, is adverse.
To the public in Sevier County that would benefit from the jobs associated with the power plant
and associated coal mining jobs, the delay would be adverse. To the Citizen living right next to
the power plant, any delay associated with the siay would not be adverse.

The fourth standard requires that there is a substantial likelihood that the Sierra Club will
prevail before the Court of Appeals in over tarning the decision of the Board on the rejection of
their standing status. The Court of Appeals in order to reverse the Board must find that the
Board did not follow its own rules, or that they have made an arbitrary or capricious decisiof,
not related to the facts submitted to the Board. The Appellant Sierra Club has a very difficult
burden to carry in the Court of Appeals. To conclude that they have a substantial likelihood that
they will prevail on this standing issue is too far of a stretch to justify the granting of a stay.




In order to reccive a stay from the Board, the requesting party, should have standing and
be able to meet the standards required by the Boards rule as discussed above. The Board’s rule
for granting stays is consistent with the requirements for granting & stay as set forth in the Utah
Administeative Progedures Act (“UAPA” UCA 63-46b-18, 1953 as amended) In order to
obtain a stay, the party must meet all four standards. The Sierra Club is not able o meet all of
the required standards.

By requesting the Board to grant a stay, the Sierra Club avoids the costs of a bond
that would be required by the Court of Appeals to grant the same stay.

Asking a decision making body to stop further proceedings, while the loosing party secks
an appeal of an order to a higher authority is not a favored motion. It is not granted often and
then only when strict ctandards are met. Refer to the Boards own rules mentioned above for
stays. In the judicial system, the requirements are similar, irreparable harm, likelihood of
prevailing and the addition requirement of abond. The Rules of Appellate Procedure require the
pasty seeking the stay. 1o file a bond pursuant to Rule 62 of the Utah Rules of Civil Procedure.
The bond is required to protect the prevailing party from the delay and the fact that the appealing
party may not prevail at the appellate court level, Rule 62 provides a process 1o determine the
amount of bond to fully proiect the prevailing pary during the stay. Failure io prevail, allows
the bond to be converted for the benefit of the prevailing party. The SPC Power Plant is a
$500,000,000 dollar capital project. A year’s delay will cause a significant amount of harm to
the SPC. Since the Board’s rules do not provide for any kind of bond during the review process
or during the stay period, while the matter is being reviewed by the Court of Appeals, the
granting of a stay by ihe Board would deny the SPC the protection offered by the bonding
requirement of Rule 62.

Wherefore, the Sevier Power Company respectfully request that this Board deny the
Sierra Club’s Motion for Stay Pending Judicial Review.

Dated: May 23, 2003

?Pr;ed W Finliﬁun

Finlinson & Finlinson, PLLC
Attomney for the Sevier Power Company
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BEFORE THE UTAH AIR QUALITY BOARD

In Re: Approval Order — the Sevier : QPPOSITION BRIEF TO
Power Company 270 MW Coal-Fired : MOTION FOR STAY
Power Plant, Sevier County : PENDING JUDICIAL

Project Code: N2529-001 : REVIEW
DAQE-AN2529001-04 :

The Sevier Power Company (the “SPC™) is opposed to the Motion for Stay Pending
Judicial Review by the Sierra Club and Grand Canyon Trust (collectively “Sierra Club™) and
requests that the Utah Air Quality Board (the “Board”} dery the Motion for Stay for the
following reasons contained in this brief,

Introduction

On the 12" of October, 2004, Richard W. Sprott, Executive Secretary of the Utah Air
Quality Board signed the Approval Order to authorize the construction and operation of the
Sevier Power Company 270 MW Coal-Fired Power Plant in Sigurd, Utah. On November 12,
2004, the Siewra Club filed a Request for Agency Action (“Appeal™) and filed a Petition to
Intervene, The SPC objected to the standing of the Sierra Club. The standing issues were
briefed, and orally argued before the Board at the April 13, 2005 meeting. The Board’s order on
standing, approved at the May 11, 2005 meeting, denied standing to the Sierra Club. The Sierra
Club has given notice that it intends to appeal the decision of the Board to the Court of Appeals
and has requested by motion that the Beard stay further proceedings on the formal review of the
Approval Order during the appeal in the Cowt of Appeals.

Opposition Argument

Standing is necessary to be a party. Without standing, the Sierra Club is not
entitled to either intervene, or seek a stay.

The Rules of the Division of Ajr Quality make it clear that standing is required to be
party. “Rule 307-103-6(3). Standing. No person may initiate or intervene i an agency action
unless the party has standing. Standing shall be evaluated using applicable Utah case law.” Rule
307-103-10 identifies the process to obtain a stay of a challenged order. It requires the “party”
seeking a stay to file a motion before the Board. However, without standing, an entity can not be




a party to a proceeding. The Board has denied standing to the Sierra Club, it does not have
standing to be a “party” and without standing, it is not entitled to file a motion before the Board
requesting a stay.

Even if the Sierra Club had standing, its request for a stay would fail on the merits
to meet the requirements necessary for a stay. -

Rule 307-103-10(1) (b) sets forth requirements that must be met in order for the Board to
grant a stay. These standards are:

{i) The party seeking the stay will suffer irreparable harm unless the stay is issued;

(i)  The threatened injury to the party seeking the siay outweighs whatever damage
the proposed stay is likely to cause the party restrained or enjoined;

(iii)  The stay, if issued, would not be adverse to the public interest; and,

(iv)  There is substantial likelihood that the party seeking the stay will prevail on the
merits of the underlying claim, or the case presents serious issues on the meriis
which should be subject of further adjudication.

The Board in its standing order approved at the May 11, 2005 meeting, granted amicus
curia status to the Sierra Club. The Board meetings are public, they have a limited participation
already granted by the Board. It is hard to imagine that the Sierra Club will suffer irreparable
hamn if the Board continues with the review of the Approval Order.

The injury complained about by the Sierra Club that this review will proceed without
them as a full party pails with the injury inflicte¢ upon the SPC. Generally turn around time in
the Court of Appeals could take up to 18 months. This means ihat the permit status for the SPC
would be on a hold for that same time. The addition of the stay period to the current review
period will create a significant hardship on the development plans of the SPC. The damage 1o
SPC is far greater than the alleged damage to the Sierra Club caused by the Board’s continued
review of the Approval Order, issued almost a year ago. The extra carrying costs of the SPC
project for the stay period are very significant.

It is difficult to determine what the Public interest is. To the public that utilizes electric
power, the delay, in obtaining additional supplies of low cost power from Utah coal, is adverse.
To the public in Sevier County that would benefit from the jobs associated with the power plant
and associated coal mining jobs, the delay would be adverse. To the Citizen living right pext to
the power plant, any delay associated with the stay would not be adverse.

‘The fourth standard requires that there is a substantial likelihood that the Sierra Club will
prevail before the Court of Appeals in over turning the decision of the Board on the rejection of
their standing status. The Court of Appeals in order to reverse the Board must find that the
Board did not follow its own rules, or that they have made an arbitrary or capricious decision,
not related to the facts submitted to the Board. The Appellant Sierra Club has a very difficult
burden to carry in the Court of Appeals. To conclude that they have a substantial likelihood that
they will prevail on this standing issue is too far of 2 stratch to justify the granting of a stay.
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In order to receive a stay from the Board, the requesting party, should have standing and
be able to meet the standards required by the Boards rule as discussed above. The Board’s rule
for granting stays is consistent with the requirements for granting a stay as set forth in the Uah
Administrative Procedures Act (“UAPA” UCA 63-46b-18, 1933 as amended.) In order to
obtain & stay, the party must meet all four standards. The Sierra Club is not able to meet ail of
the required standards.

By requesting the Board to grant a stay, the Sierra Club avoids the costs of a bond
that would be required by the Court of Appeals to grant the same stay.

Asking a decision making body to stop further proceedings, while the loosing party seeks
an appeal of an order to a higher authority is not a favored motion. It is not granted often and
then only when strict standards are met. Refer to the Boards own rules mentioned above for
stays. In the judicial system, the requirements are similar, irreparable harm, likelihood of
prevailing and the addition requirement of a bond. The Rules of Appellate Procedure require the
pasty seeking the stay, to file a bond pursuant to Rule 62 of the Utah Rules of Civil Procedure.
The bond is required to protect the prevailing party from the delay and the fact that the appealing
party may not prevail at the appellate court level. Rule 62 provides a process to determine the
amount of bond to fully protect the prevailing party during the stay. Failure to prevail, aliows
the bond to be converted for the benefit of the prevailing party. The SPC Power Plant is a
$500,000,000 dotlar capital project. A year’s delay will canse a significant amount of harm to
the SPC. Since the Board’s rules do not provide for any kind of bond during the review process
or during the stay period, while the atter is bheing reviewed by the Cowt of Appeals, the
granting of a stay by the Board would deny the SPC the protection offered by the bonding
requirement of Rule 62.

Wherefore, the Sevier Power Company respectfully request that this Board deny the
Sierra Club’s Motion for Stay Pending Judicial Review.

Dated: May 23, 2005

ﬁ;ﬂd W Finlinzn

Finlinson & Finlinson, PLLC
Attorney for the Sevier Power Company
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BEFORE THE UTAH AIR QUALITY BOARD

In the Matter of:
CUTIVE SECRETARY'S
ORANDUM IN OPPOSITION TO
: IERRA CLUB'S MOTTON FOR STAY
Sevier Power Company Power Plant ENDING JUDICIAL APPEAL

Sevier County, Utah
DAQE-AN2529001-04

COMES NOW the Executive Secretary of the Utah Division of Air Quality (Executive
Secretary), and hereby opposes Sierra Club and Grand Canyon Trust's (Sierra Club) Motion for a
Stay of Proceeding Pending Yudicial Appeal of the Utah Aif Quality Euﬁ's (the Board) final
order denying standing to Siefra Club in the above-encaptioned mafter.

1L Introduction

On October 12, 2004, the Executive Secretary issued an Approval Order (AD) to Sevier
Power Company (SPC) to construct and operate a coal-fired power plant in Sevier County, Utah.
On November 1, 2005, Sevier County Citizens for Clean Air and Water {Sevier County Citizens)
filed a Reguest for Agency Action appealing the SPC AO. On November 12, 2005, Siema Club
filed a Request for Agency Action pursuant to R307-103-3. Sierra Club also filed a Statement of
Standing and Petition to Intervene, seeking to demonstrate that it had standing to pursue its

challenge to the SPC AQC.
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SPC challenged Sierra Club’s standing but did not oppose the standing of Sevier County
Citizens. The E.xecu;live: Secretary did not oppose Sierra Club’s standing but did challenge the
legal adequacy of the Sevier County Citizens’ petition. At the Agpril 13,2005 Air Quality Board
meeting, the Executive Secretary represented that he no longer opposed Sevier County Citizens
based on additional submissions that demonstrated a legal basis for its petition. After oral
argument and debate, the Board determined that while Sevier County Citizens had standing to
pursue its appeal, Sierra Club did not have standing. HOWever, the Board granted Sierra Club

The Board finalized this determination with an order signed on May 12, 2005, Sierma
Club subsequently filed a Petition for Review with the Utah Court of Appeals on May 17, 2005,
seeking review of the Board's denial of standing. Pursuant to Utah Administative Code R307-
103-10(2), Sierra Club desires a stay of any proceedings regarding the legality of various aspects
of the SPC AO while Sierra Club seeks judicial review of the Board’s denial of standing.

II. The Board Should Deny Sierra Club’s Motion for Stay

Section 63-46b-18(1) of the Utah Administrative Procedures Act provides that an agency
may grant a stay of its own order: “[ulnless precluded by another statute, the agency may grant a
stay of its order or other temporary remedy during the pendency of judicial review, accerding 1o
ihe agency's rules.” Utah Admin. Code R307-103-10 governs stays of the Executive Secretary’s
administrative orders and cutlines how 2 petitioner .requcsts astay. Specifically, the Board “may
order a stay of the order if the party secking the stay” satisfies each of the following four
requirements:

(t) The party seeking the stay will suffer irreparable harm unless the stay is issued;

(ii) The threatened injury to the party secking the stay outweighs whatever damage the
propesed stay is likely to cause the party restrained ot enjoined;
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{iii) The stay, if issued, would not be adverse to t_he public iﬁgrest; and

(iv} There is substantial likelihood that the party seeking the stay will prevail on the

merits of the underlying claim, or the case presents serious issues on the merits which

should be the subject of further adjudication.
Utah Admin. Code R307-103-10(1)(b).

By its terms, the above rule requires that the party seeking the stay must satisfy all four
criteria. Even if Sierra Club could satisfy all the criteria, the Boavrd would still not be required to
grant the stay. As the Executive Secretary demonsirates below, Sierra Club catmot saﬁsf)r any of
the four standards. |

a Club Will Not Be . Iy Harmed by a Denial of the Mot nfﬂr a

First, irreparable harm will not ucmn* because the Board has granted Sierra Club amicus
curiae status. As amicus curiae Sierra Club will have the opportunity to present to the Board its
position on issues raised by the parties. Although Sierra Club raises some separate issues from
Sevier County Citizens, Sieira Club raised its issues during the comment period and thus has had
an opportunity to present its views. These views were considered by the Executive Secretary in
his decision to grant the AQ.

In its motion Sietra Club claims that “[nJo party will be prejudiced by [the granting of the
stay] because there is currently no stay of the AO and SPC will not begin to construct its plant
anytime soon.” Sierra Club Motion for Stay at 3. The Executive Secretary understands this
statement to mean that regardless of the imposition of a stay, Sierra Club expects t¢ receive atl
appeliate ruling on its standing denial well before SPC ever constructs its plant. If such is the
case, the Executive Secrefary submits that the very harm Sierra Club claims is irreparable could
not take place, even in the absence of a stay. The SPC plant must be constructed for the harm to

oceur. But Sierra Club’s own motion suggests that construction will not begin until long after
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the Utah Court of Appeals has seitled the standing questions. Thus, any alleged irteparable
harm is not only unlikely, it is impossible. Sierra Club’s failure to satisfy this first requirement is
fatal to its request to obtain a stay.

JLB. The Alleged Threat of Injury to Sierra Club Does Not Outweigh the Danage Would C
the Executive Secretary

The applicable provision of the Utah Air Rules states that to satisfy the second
requirement, “the threatened injury to the party seeking the stay” may not outweigh the “damage
the proposed stay is likely to cause” the party to be enjoined. Utah Administrative Code R307-
103-10(1)()(ii). This second requirement presents the greatest consequence for the Executive
Secretary. Sierra Chub is not now and never has been a party to these proceedings. Yet if the
Board grants a stay, the existence of the stay may allow Sierra Club to interfere with any
proposed resolution between the parties to the SPC AQ appeal.

The permit at issue here is SPC’s, not Sierra Club’s, Nonparsties should not be permitted
to use an administrative stay to prevent the sound operation of government and interfere with the
ability of a permit holder to seek a resolution to the dispute. If the Board grants the stay, Sierra
Club will likely argue not enly that the existenice of the stay somehow enjoins both the Executive
Secretary and SPC from moving forward fermally with the appeal, but also that the Executive
Secretary, Sevier County Citizens, and SFC may not seek any resolution at all, erther through
negotiated settlement or otherwise. Such an approach would allow a nonparty {Siemra Club) to
impose a de facio veto over any action taken by the real parties in interest, the Executive
Secretary, Sevier County Citizens, and SPC,

On the most basic level, the Execntive Secretary seeks to protect the Division of Air
Quality’s ability to perform its regulatory mandate without a nopparty’s interference. The

Division of Air Quality staff meets routinely with sources to resolve permit and compliance
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issues after the Executive Secretary has issued final orders. If the board grants the stay pursuant
to a motion from a nonparty and the stay has the effect Sierra Club appears 1o suggest,
potentially all these regulatory functions could nat take place without the participation or
permission of an organization such as Sierra Club, The Board should not grant a stay where the
purpose is to hamper o7 delay the regulatory functioning of the agency.

The Board has already decided that Sierra Club does not have standing. As shown above,
granting the stay that a nonparty has rea;.luested ;wuuld permit Sierra Club to exert a MEASUIe of
control over the actual parties. Unless and uniil the Utah Court of Appeals determines that Sierra
Club has standing, Sierra Club should not be permitted to act as a full party, be it temporary o1
otherwise. Therefore, because issuance of the stay would allow Sierra Ciub to interfere with the
progress of the proceedings, “the Wmad injury to the party seeking the stay” would not
outweigh the “damage the proposed stay is likely to canse” the Executive Secretary. Utah
Administrative Code R307-103-10(1){b){i1). | |

Finally, Sierra Club as&eﬁs that “the harm caused by a delay of this proceeding will not
be substantial.” Sierra Club Motion for Stay at 3. The Executive Secr.ctary respectfully
disagrees with that conclusory assessment. A possible yearlong delay in the resolution of this
matter is hardly a “mere inconvenience” io the parties, Id.

11.C. Granting the Stay Would be Adverse 1o the Public Interest

Third, promptly moving forward with discovery and a hearing is in the public interest, as
undue delay wastes scarce goVErmment resouces. The Executive Secretary is prepared to defend
the AQ and wishes to move forward immediately. If granted, the stay would indefinitely

postpone the procesdings. Asa taxpayer-funded public entity, the Division of Alr Quality secks

to perform its regulatory functions without undue delay or interference. If the stay is granted, the

Executive Secretary will be compelied to forgo the benefit of resolving the dispute with SPC and
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Sevier County Citizens in a timely manner, either by Board order of through settlement. As
granting the stay would cause unreasonable delay, the stay would be adverse 1o the public

interest.

iILD. Si Club is Unlikel to Prevail on the M its of the Und vin Claim and the R

for Apency Action at Issue Does Not Present Serious Issues That Should Be the Subiect of
Further Adindi jon : : . :

Fourth, Sierra Club’s motion does not show or explain how the organization will have a
substantial tikelihood of prevailing on the merits of the undexlying dispute, or that its Request for
Agency Action presents serous issues that should be the subject of further adjudication.
Specifically, Sierra Club was unable to make the necessary showing to Convines the Board that
Sierra Cluob had standing. Since appellate review of the Boards’ order 0% standing will be
resiricted to the record, Siera Club will be unable to present any new evidence to argue that it
has standing, Moreover, Qierra Chub’s motion has also failed to show how the organization 18
likely to prevail on the merits in its challenges of the gpC AQ, Therefore, Sierra Club is
uniikely to prevail on the underlying claims.

The use of coal-fired power plants for energy production is & legislative policy decision,
and cutside the authority of the Executive Secrefary of the Board. The State of Utzh alyeady
hosts many other coal-fired power plants, $0 the SPC AQ is not unique and does not present
“sarious issaes on the merits which should be the subject of further adjudication.” Utah
Adwministrative Code R307-103-10(2HB)(iv). See also Sierra Club v. Utah Solid and Hazardous
Waste Control Bd., 964 P.2d 335, 340 (Utah Ct. App. 1998) (stating that the uniqueness of the
Tooele Chemical Agent Demilitarization Facility is an example of 2 serious public 1ssue).

Becanse Sierra Club is umlikely to prevail on the merits of the underlying ¢laim and has not
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presented serious issues that should be the subject of further adjudication, Sietra Club cannot
satisfy this requirement.

[11. Conclusion

Sierra Club has failed to satisfy the requirements for 2 stay, and the Executive Secretary
respectfully requests that the Air Quality Roard exercise its discretion and deny Sierra Club's
Motion for a Stay of Proceeding Pending Judicial Appeal.

DATED this 23™ day of May, 2005.

MARK L. SHURTLEFF
Utah Attomney General

o
%%—a_\

RICHARD K. (‘%IHBUN

Asmstaut Attormeys General
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. CERTIFICATE OF SERVICE -

I hereby certify that on this 23" day of May, 2005, I caused a copy of the
foregoing Executive Secretary’s Memorandwm in Opposition 1o Sierra Club’s Motion for a Stay
of Procesding Pending Judicial Appeal to be mailed by United States Mail, postage prepaid, to

tha following:
Joro Walker Richard W. Sprott
Sean Phelan Executive Secretary
Western Resource Advocates Utah Division of Air Quality
1473 S 1100 E Suite F 150 North 1930 West
Salt Lake City, UT 84015 | P.0). Box 144280
Qalt Lake City, UT £84114-4320
Fred G Nelsen
Assistant Attorney General

160 East 300 South, 5th Floor
Salt Lake City, UT 84114

James Kennon

Sevier County Citizens

for Clean Air and Water

146 North Main Street, Suite 27

PO Box 182
. - Richfield, UT84701

Fred Finlinson

Finlinson & Finlinson
11955 Lehi-Fairfield Rd.
Saratoga Springs, UT 84043

{‘ y
VA

"
CHRISTIAN C. STEFH_ENS
Assistant Attomey General
15¢ North 1950 West
P.O. Box 144820
Salt Lake City, UT 84114-4820
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JOMN M, HUNTEMAM, IR.
Cresvernir

GARY HERBERT
Livntenant Governor

State of Utah

Department of
Environmental Quality

Dianne R. Nielson, PhD. DAQ-031-2005

Executive Directar

DIVISICHN OF AIR QUALITY
Richard W, Sprott

Directar MEMORANDUM

T Alr Quality Board

THROUGH: Richard W. Sprott, Executive Secretaty

FROM: Timathy Delulis, Enginseer

DATE: May 19, 2005

SUBJECT: Modification of DAQE-AN1386012-04 by Adding Carbon Fiber Production
. Process Equipment Items

e

Hexcel Corporation located at 6300 West 5400 South, West Valley City, Salt Lake County, has reguested
modification of their existing approval order, DAQE-AN1386012-04, dated August 26, 2004. The
requested changes involve the installation of an additional carbon fiber production process line, with
associated equipment items, and pollution control devices, and a related increase in annual production
levels,

The operations associated with Hexce! are listed in the Salt Lake County PM,, SIP {Section [X, Part
H.2.b.T}. In zccordance with R307-305-2 the Air Quality Board is reviewing this proposed modification
because specific STP limits will be chanping. There will be an increase in the allowed annual production of
carbon fibers, and the potential to emit values are increasing. Annual production of carbon fiber, will

mcrease by 1,500,000 pounds, and their potential to emit values, in tons per year, will change as follows:
NO, (+ 17.26). S80; (+ 7.05}, VOU (+ 3.65).

Hexcel conducted air dispersion modeling for certain HAPs, and it demonstrates that no off-property
impacts exist. Air dispersion modeling for criteria pollutants was not required. There are no PSD, or
NAAQS increments consumed, nor were external emission offset credits needed. Best Available Control
Technology will be required. No public comments were received, nor was a public hearing requested.

It 1s the recommendation of the NSR staff that you approve Hexcel’s proposed modification.

L50 North 1930 West « PO Box 144520 = Salt Lake City, UT E4114-4620 = phone (201 ) 3364000 = fax (301) 536-4099
T.0.D. {801) 536-4414 = www dag. wiah gonr




JOM p. HUNTSMAN, TR,
Ginrerer

GARY HERBERT
Lieutenant Governar

State of Utah

Department of
Environmental Quality

[Manne B, Niekoo, P,D,
Executive Director

OIV1SI0N OF AIR CUALITY
Richard W, Sprott
Dhrectar

DAQE-IN1386013-05
April 6, 2005
Shannon Storrud
Hexcel Corporation
Composite Products Div.

PO Box 18748
Salt Lake City, Utah 84118-748

. Dear Mr. Stormd:

Re: Intent to Approve: Modify DAQE-AN1386012-04 by Adding Carbon Fiber Production Process
Equipment Trems, Salt Lake County, CDS A; NA: MAINT; HAPs; SIP; NSPS, MACT; Title V
Major
Project Code: N1386-013

The attached document is the Intent to Approve ([TA) for the above-referenced project. ITAs are subject
to public review. Any comments received shall be considered before an Approval Order is issued.

Future correspondence on this Intent to Approve should include the engineer's name as well as the DAQE
number as shown on the upper right-hand corner of this letter. Please direct any technical questions you
may have on this project to Mr. Tim De Julis. He may be reached at (801} 5364012

Sincerely,

Rusty Ruby, Manager
New Source Review Section

RR:Tixjc
ce: Salt Lake Valley Health Department

. Mike Owens, EPA Region VII

150 North 1950 West = PO Box 144820 = Salt Lake City, UT $4114-4824 - phone (B0} 5364000 = fax (B01) 5364050
T.OL. {R0LY 5364414 » wwnwdeq Ltah. gov
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STATE OF UTAH
Department of Environmental Quality

Division of Air Quality

INTENT TO APPROVE: Modify DAQE-AN1386012-04 by
Adding Carbon Fiber Production Process Equipment Items

Prepared By: Tim De Julis, Engineer
{801} 536-4012

Email: tdejulis@utah.gov

INTENT TO APPROVE NUMBER
DAQE-IN1326013-05

Date: April 6, 2005

Hexcel Corporation

Source Contact
Shanoon Storrud
{801) 508-8011

Richard W. Sprott
Executive Secretary
Utah Air Quality Board




Abstract

Hexcel Corporation (Hexcel) owner and operator of the carbon fiber, and fabric pre-intpregnation (pre-
preg) manxfocturing plant located at 6800 West 5400 South, West Vatley City, Salt Lake County, hus
requested modifications te their existing approval order (A0). The requested changes are associated
with an expansion of annkal carbon fiber production, and inchede the installation of a new carbon fiber
production line (Fiber Line 8) to be housed in a new production building (#2430}, The new process will
cansist of four low temperature ovens, one low temperature furnace, one high temperature furnace, ong
fume incinerator, one surface ireatment area and mix room, one Sizing application arew, and one diesel
fizeled, emergency generator (400 kW), The potential levels of hydrogen cyanide pollution from this
new process line will be abated by use of the above fume incinerator, as part of i sealed ventilation
system, Additional pollution control measures involve the use of oxidizing burner boxes located at the
entrance io each high-temperature furnace, use of steam ufility for product dryving, and the nse of
electrically heated process furnaces. Hexcel anticipates producing an additional 1,500,000 pounds of
carbon fiber annually, for a total of 5,560,000 pounds.

Salt Lake County is ¢ Non-attainment area of the National Ambient Air Quality Standards (NAAQS) for
PM., and Sulfur Dioxide (50:), and is a maintenance area for ozone. New Source Performance
Standards (NSPS) (40 CFR 60), and Maximum Achievable Control Tecknology (MACT) stundards (40
CFR 63) apply to this source. National Emission Standards for Hazardous Afr Pollutants (NESHAP)
regulations (40 CFR 61) do not apply to this source. Title V of the 1990 Clean Air Act applies io this
major seurce. This source requires a Title V operating permit. Hexcel is listed in the Utah Stafe
Implementation Plan (SIP). Hexcel’s proposed changes to their plant must be considered, and approved
by the Utah Air Quality Board before an AQ can be issued.

The emissions, in tons per year, will change as follows:

NO, {+ 17.26), 8O, (+ 7.05), VOUC (+ 3.65)

The changes in emissions will result in the following potential to emit fotals, in tons per year:
PM = 7116, NO, = 112,49, 80, = 11.08, CO = 32.82, VOC =29.00, HAPs = 660.45.

The Notice of Intent (NOI) for the above-referenced project has been evaluated and has been found to be
consistent with the requirements of the Utah Administrative Code Rule 307 (UAC R307). Alr pellution
producing sources andfor their air control facilities may not be constructed, installed, established, or
modified prior to the issuance of an Approval Order (AQ) by the Executive Secretary of the Lftah Air
(Quality Board.

A 30-day public comment period wiil be held in accordance with UAC R307-4014. A notice of intent to
approve will be published in the Salt Lake Tribune and Deseret News on Aprit 10, 2003, During the public
comment period the proposal and the evalvation of its impact on air quality will be available for both you
and the public to review and comment. If anyone 50 requests a public hearing it will be held in accordance
with UAC R307-401-4. The hearing will be held as close as practicable to the location of the source. Any
comments received during the public comment period and the hearing will be evalvated.

Please teview the proposed AQ conditions during this period and make any comments you may have. The
proposed conditions of the AQ may be changed as a tesult of the comments received. Unless changed, the
AO will be based vpon the following conditions:
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General Conditions:

1.

This Approval Order (AQ) applies to the following company:

Site Office

Hexcel Corporation

Salt Lake Operations

P.O. Box 18748

Satt Lake City, Ehah 84188-0748

Phone Numiber: (801} 508-8599
Fax Number: (801) 508-8090

The equipment listed in this AC shall be operated at the following location:
6800 West 5400 South West Valley City, Salt Lake County

Universal Transverse Mercator (UTM) Coordinate System: UTM Datum NAD27
4.500.6 kilometers Northing, 410.0 kilometers Easting, Zone 12

All definitions, terms, abbreviations, and references used in this AQ conform to those used
in the Utah Administrative Code (UAC) Rule 307 {R307) and Title 40 of the Code of
Federal Regulations (40 CFR). Unless noted otherwise, references cited in these AO
conditions refar te those rules.

The limits set forth in this AQ shall not be exceeded without prior approval in accordance
with R307-401.

Modifications to the equipment or processes approved by this AQ that could affect the
emissions covered by this AQ must be reviewed and approved in accordance with
R307-401-1.

All records referenced in this AQ, or in applicable MACT standards, which are required to
be kept by the owner/operator, shall be made available to the Executive Secretary or
Executive Secretary’s representative upon request, and the records shall include the two-
yecar pericd prior to the date of the request. Records shall be kept for the following
mininwm periods:

A Emission inventories  Five years from the due date of each emission statement
or until the next inventery is due, whichever is longer.

B. All other reconds Five years

Hexcel Corporation shall conduct its operations of the carbon fiber plant in accordance
with the terms and conditions of this AQ, which was written pursuant to Hexcel's Notice
of Intent submitied to the Division of Air Cuality (DAQ) on January 18, 2005, and
arditional information submitted on March 15, 2005, March 24, 2005, and April 4, 2005,
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8.

Regardless of any inconsistency between conditions of this AQ and Section IX, Part H, of
the SIP, this AOQ shall take precedence as provided by R307-305-2. The language of
Section IX, Part H.2.a and Section X, Part H.2.b.T has been incorporated into this AO.

This AO shall replace the AQ (DAQE-AN1386012-04) dated Augnst 26, 2004,

Limitations and Tests Procedures

9.

10.

11

12.

13.

Vistble emissions from all emission points shall not exceed a 10% opacity limit. Opacity
observations of emissions from stationary sources shall be conducted according to 40 CFR
60, Appendix A, Method 9.

The following consumption/production limits shall not be exceeded:

350,000,000 cubic feet of natural gas consumed per rolling 12-month period
5,500,000 pounds of carben fibers produced from the fiber iines per rolling 12-
month period.

1,000,000 pounds of curing agents consumed per 12-month period

6,500,000 pounds of resins consumed per 12-month period

The total use rate for maintenance and testing per each emergency generator
engine shall not exceed 65 hours per rolling 12-month period.

mon W

Compliance with the limitations shall be determined on a rolling 12-month total. The
owner/operater shall calculate a new 12-month total by the twentieth day of each month
using data from the previous 12 months. Records of consurnption, production, and
generator engine hours shall be kept on a monthly basis, for all periods when the plant is in
operation. Records of consumption, production and generator engine hours including
rolling 12-month totals, shall be made available to the Executive Secretary or Execufive
Secretary’s representative upon request, Natural gas consumption shall be determined by
examination of natural gas billing records for the plant, Graphite production shall be
determined by examination of plant production records. Resin and curing agent
consumption shall be determined by examination of material purchasing records and
building production records. Emergency generator engine hours of operation shall be
determined by examination of maintenance records, which shall be kept on site.

Diesel fueled power generator engines shall be used for electricity producing operation
only during the periods when electric power from the public utilities is interrupted, for
regular mainienance of the generators, or during periodic maintenance of the company
owned electrical substation.

The requitements of R307-327, TUAC, shall apply to all storage tanks at the site nsed for
storage of applicable volatile organic compounds (VOC), unless more effective emissions
control devices are specified for particular storage tanks.

The residence time within the various furnaces or fume incinerators shall be demonstrated
using the following equation:

R =Voli)
Where,
R = residence time in seconds
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14,

15.

16.

17.

15.

19,

20,

21,

Vol = inside volume of the incinerator — Ft’
Q) = maximum exhapst gas flow rate — Ft’ fsecond

Fume incinerator teriperatures shall be monitored with temperature sensing equipment that
is capable of continucus measurement and readout of the combustion temperatore. The
readout shall be located such that an inspector/operator can at any time safely read the
output. The measurement shall be accurate within + 25°F at operating temperaturs. The
measurement need not be continuously recorded.  All instrumenis shall be calibrated
against 4 primary standard at least once every 180 days. The calibration procedure shall be
in accordance with 40 CFR 60, Appendix A, Method 2, paragraph 6.3, and 10.31, or use a
type "K" thermocouple.

All thermal oxidation, fume incinerators shall be operated at the following parameters
(unless as indicated in condition 33-85, 33-YY & 33-FFF)

A At a minimum temperature of 1,400 °F
B. At a minimur residence time of 0.5 seconds

All high teroperature carbonization furnaces shail utilize a dedicated burner box at each
furnace entrance. Each burner box shall be equipped with pilot lights to ensure that
combustion QCours.

Emissions from ali low temperature carbonization furnaces shall be routed to, and
combusied within a dedicated fume incineraior in sach case before being discharged to the
atmosphere.

Emissions from all solvent coating towers shall be routed to, and combusted within a
thermal oxidization fume incinerator in each case before being discharged 1o the
atmosphere.

Emissions from all mixing vessels vapor collection systems, and portable container
cleaning vapor collection systems shall be rooted to. and combusted within a thermal
oxidization fume incinerator, or flare device in each case before bemng discharged to the
atmosphere.

The fume incinerator exhaust stacks need not be constructed to accommodaie gravimetric
stack testing. However, if the Executive Secretary determines a stack test is necessary,
whatever modifications needed 1o meet 40 CFR 60, Appendix A, Methed 1, and to provide
OSHA approvable access to the test location, shall be retrofitted to the emission point.

All effluent stack/vents for process emissions from carbon fiber production shall have wire
mesh filiers to control broken carbon filaments, except those stacks ventad to the fume
incinerators, high temperature fumace outlet stacks, end chamber stacks on the oxidation
ovens and suiface treatment stacks,

Roads and Fugitive Dust

22,

Hexcel Corporation shall abide by all applicable requirements of UAC R307-309 for PMy,
non-attainment areas (Salt Lake County) for Fugitive Emission and Fugitive Dust sources.
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. To be in compliance, Hexcel must operate in accordance with the most current version of
R307-309.

23 The in-plant access roads and parking lots shall be paved, except for some power supply
right-of way access, and shall be periodicaily swept or sprayed clean as dry conditions
warrant or as determuned necessary by the Executive Sectetary. Records of cleaning paved
roads shall be made available to the Executive Secretary or the Executive Secretary’s
representative upon reguest,

&
&

24, The ownerfoperator shall use only natural gas as primary fuel for ali fuel burning HVAC
units, furnaces, burner boxes, solvent coating — drying towers, miscellaneous ovens, and
boilers. Process off-gas may be used to supplement the operation of any of these devices
in which such fuel would be compatible. This condition does not apply to steam, or
electrically powered units.

25 The ownerfoperator shall use vapor recovery system off-gas as primary fuel, and nawyral

gas as supplemental fuel for all thermal oxidation fume incinerators attached to the solvent
coating — drying towers.

Federal Limitations and Requirements

26 In addition to the requirements of this AQ, all applicable provisions of 40 CFR 60.18
(Control Device Requirements for Flares) applies to this installation.
. 27. In addition to the requirements of this AO, all applicable provisions of the National

Emission Standards for Hazardous Air Pollutants for Source Categories, 40 CFR 63,
Subpart A, 40 CFR 63.1 to 63.15 {General Provisions), Subpart SS, 40 CFR 63.980 to
63.999 (National Emission Standard for Closed Vent Systems, Control Devices, Becovery
Devices and Routing to a Fuel Gas System or a Process), and Subpart HHHHH, 40 CFR
£3.7980 to 63.8105 (MNational Emission Standard for Miscellaneous Coating
Manufacturing) apply to this instaliation.

Volatile Organic Compound (VOC) and Hazardous Air Pollutants (HAPs) Limitations

28, The facility shall abide by 21l applicable requirements of UAC R307-325, and R307-335
for YOC sovrces located in an ozone Maintenance area, or any of the apphicable
requirements of 40 CFR 63.8055 whichever is most stringent. To be in compliance, this
facility must operate in accordance with the most current version of UAC R307-325 and
R307-335 or the applicable section(s), if renumbered.

29, The emissions from all plant-wide operations shall not exceed:

29.0¢ tons per rolling 12-month period for YOCs (non-HAP)

11.67 tons per rolling 12-month period for Methyl Ethyl Ketone

40.00 tons per rolling 12.-month period for Cyanide

542.48 tons per rolling 12-month period for Methylene Chloride

6.50 tons per rolling 12-month period combined for al HAPs listed below: Xylene,
. Toluene, Di-Meth-Formamide, and Glycol Ethers
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Compliance with each limitation shall be determined on a rolling 12-month total. Based
on the twentieth day of each month, a new 12-month total shall be calculated using data
from the previous 12 months.

The VOC, or HAP emissions shall be determined by maintaining a record of YOC, or
HAP emitting materials used each month. The record shall include the following data fer
each tnaterial used:

A, Name of the VOC, or HAPs emitting material, such as: paint, adhesive, solvent,
thinner, reducers, chemical compounds, toxics, isocyanates, etc.

B Deensity of each material used {pounds per gallon)

C Percent by weight of all VOC, or HAP in each material vsed
D. Gallons of each VOC, or HAP emitting matenial used
E

The amount of VOO, or HAP emitted monthly by each material used shall be
calculated by the following procedure:

VOC = 5% VOC by Weight x [Density (1b )] x Gal Consumed x 1 ton
{1000 {gal 2000 1b

HAP = % HAP by Weight x [Density { Ib }] x Gal Consumed x 1 ton
{100) {gal) 2000 b

F. The amount of VO, or HAP emitted monthly from all materials used.

G. The amount of VOCs, or HAPs reclaimed for the month shall be similarly
quantified and subtracted from the guantities calculated above to provide the
manthly tatal VOU, or HAP emissions.

H. Non-HAP VOC emissions from the fuel burning devices (products of incomplete
combustion generated by the beilers, curing ovens, generators, and etc.) are
included in the above total.

Records & Miscellaneous

30,

3L

At zll times, inchoding periods of startup, shutdown, and malfunction, owners and
operators shall, to the extent practicable, maintain and operate any equipment approved
unider this Approval Order including associated air pollution conwrol equipment in a
manner consistent with good air pollution contrel praciice for minimizing emissions.
Determination of whether acceptable operating and maintenance procedures are being used
will be based on information available te the Executive Secretary which may include, but
is not limited t0, monitoring results, opacity observations, revisw of operating and
maintenance procedures, and inspection of the source. All maintenance performed con
equipment authorized by this AD shall be recorded.

The owner/operator shall comply with R307-150 Series. Inventories, Testing and
Manitoring.
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. 32, The owner/operator shall comply with R307-107. General Requirements: Unavoidable
Breakdowns,
33 Information regarding all previously approved, installed, and operating equipiment is listed

below, combined with any new equipment items, and a description of each building in
which the equipment items are Jocated. Emissions from any of the buildings shall be
included in the emissions inventory.

The six (6) buildings listed below have been evaluated and determined to have sutficient
potential emissions to require an AQ:

Building 2344 - Graphite fiber production, Lines #2, & #3

Building 2436 - Graphite fiber production, Lines #4 & #35

Building 2478 - Solvent coating and resin prep and handling

Building 2479 - Graphite fiber production, Lines #6 & #7

Building 2480 - Graphite fiber production, Line #38 NEW
Building 8162 - R & D facility with an incinerator

The five (5) buildings listed below have been evaluated and determined to either have no
emissions, or negligible emissions:

Building 8249 - Office/change house - northwest of building 247%
Nitrogen Plant - Electrically powered nitrogen plant
Building 8132 - 0ld facilities
. Building 8187 - Lab hood and curing oven
Building 2422 - Administration building - HVAC units

BUILDING-2344 - GRAPHITE FIBER PRODUCTION, LINES #2, & #3
A, Graphite Fiber Line #2 with:
Twao (2) - Electrically heated, oxidation ovens
One (1} - Electrically heated, low temperature, carbonization furnace
One (1} - Electrically heated, high temperature, carbonization furnace
Surface treatment operations
Fiber sizing operations
Spooling operations
h1te Fiber Line #3 with:
Three (3} - Blectrically heated, oxidation ovens
Ome (1) - Electrically heated, low temperature, carbonization furnace
Ome (1) - Electrically heated, high temperature, carbonization fumace
Surface treatment operations
Fiber sizing operations
Spooling operations.
C. Twe {2} - John Zink systems, thermal oxidation, fume incinerators, rated at
750,000) Btufhr - each
D Three (3] - standby emergency penerators

L. One @ 250 kW, diesel fusled

2. Ome @ 125 kW, diesel fueled

3. One @ 45 kW, natural gas fueled
. E. **Four (4) - 2,500 gallon tanks (either empty or containing water)

. B R e

=
&

S e
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. BUILDING - 2436 - GRAPHITE FIBER PRODUCTION, LINES #4 & #5
F. Graphite fiber line #4 with:
Four (4) - Electrically heated, oxidation ovens
One (1} - Electrically heated, low [emperature, carbonization furnace
One (1} - Electrically heated, high temperature, carbonization furnace
Surface treatment operations
Fiber sizing operations
Spocling operations
G, Graphu;e fiber line #3 with:
1. Four (4) - Natural gas fueled, oxidation ovens with twe - 2,300,000 Bm/hr
burners per each oven

- S AP

2. Ome (1) - electrically heated, low temperature carbonization furnace

3. Onme (1) - electically heated-high temperawre carbonization furnace

4. Surface treatment operations

5. Fiber sizing operations

6. Spooling operations
H. Two (2) - John Zink, thermal oxidation, fume incinerators, rated at 2,000,000
' Btu/hr - each

L One (1) — Boiler, rated at 6,300,000 Buo/hr,
Two (2} - Dhesel fueled, emergency generators
1. One @ 180 kw
2. One @ 200 KW
K. **Four {4} - 2,500 galion tanks {gither empty or containing water)

T

. BUILDING 2478 - SOLVENT COATING AND RESIN PREP AND HANDLING
L. Four (4) - Solvent coaters with associated drying towers, each consisting of

1. Creel area

2. Solvated resin dip pan tank & metering room

3. Vertical drying oven

4. Spooling operations
One (1} - Smith Engineering, thermal oxidation, furne incinerator, rated at
13,000,000 Btuthr, with one (1) - attached auxiliary heater for retuming heated air
to the associated drying tower, rated at 3,000,000 Btu/hr.
Two (2) - Thermal oxidation, fume incinerators, rated at 9,500,000 Brufhr - each
One (1} - Resin warming oven
One {1} - Calcining oven
One (1) - Blue M electrically heated drying oven
One (1} - Muffle fumace
Twao (2} - Roof top furnaces, rated at 177 000 Booshr each
One (1) - Resin filmer, and resin extruder
Ome (1) - Resin extroder
Ome (1) - Cyclone solids mover with a cyclone separator
Omne (1} - 8551-7 resin mixing system
One {1} - Solvent-jet, container cleaning system
Solvated resin mixing system
One {1} - five (5) gallon mixing vessel
Ome (1) - 25 gallon mixing vessel
One (1) - 50 gallon mixing vessal
Ome (1) -100 gallon mixing vessel
One (1) - 250 gallon mixing vessel

=

MM ELCHWTOTOZ

Ln e b B2
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EB.

DD.
EE.

GG,

One (1) - 300 gallon mixing vessel
Four (4) - Pole mounted, blade/propeller type mixers
Ome (1) - Planetary motion type mixer
One (1) - 50 gallon reactor vessel
1{]' Ome (13 - 1,100 galion reacter vessal
Assoned tanks:
One (13 - 6,000 gallon storage tank
Five {3) - 300 gallon solvated mix storage tanks
Four (4} - 4,000 gallon process tanks
Eight (8) - 2,500 gallon process tanks
** Miscellaneons portable stainless steel containers of various capacity
(30 to 604} gallons)
Solvent vapor hood
Mixing vessel, and portable container vapor coliection system {sealing lids with
VaCuum pressure, venturi type, vapor capture)
Laboratory furne hood and test oven
Two (2) - 300 kW diesel fueled, emergency generators
**Water based epoxy resin coating may be used in addition to the solvent based
coating.
The approved installations/processes for the resin preparation and handling shall
consist of the following:

1. Cleaning of the resin mixers shall be done using Butyrolactone (BLO), or
M-Pyrol (NMP) aqueous based solvent, or methyl ethyl ketone, Waste
contaminated wiping materials shail be placed in a covered coniainer and
disposed in a manner that prevents volatilized solvent from being emitied
into the atmosphere. Portable containers shall be cleaned using the
solvent-jet cleaning device listed in condition 33-X above, or by hand.
The solvent-jet cleaning device will be attached to the vapor collection
system listed in condition 33-BPB above.

2. The Young conveying system shall transfer powdered curing agents te the
hopper. The hopper shall discharge through a feeder into the continuous
mixer as a closed system.

All comfort heat sources shall be electrically powered ot steam powered from
existing plant services.

o 0 - o

L e

BUILDING - 2479 - GRAPHITE FIBER PRODUCTION, LINES #6 & #7

HH.

1L

3

MM

Eight (8) - low temperature, natoral gas foeled, oxidation ovens, with two (2) -
burners, rated at 2,500,000 Btw/hr, per cach oven.
One (1) - low temperature, nitrogen purged carbenization furnace, with two (2} -
natural gas fueled exhanst ports that pre-combust the VOC prior to the fume
Lncinerator,
One (1} - John Zink fume incinerator, rated at 300,000 Btw'hr
One (1) - high temperature, nitrogen purged carbonization furnace, with one (1) -
burner box at the furnace entrance.
**The finishing area shall have water based wash baths:

1. Ammonium bicarbonate wash bath

2. Water wash baths
The finishing area shail have a steam heated drum for aqueous based sizing

drying.
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NN, One (1) - electrically heated, low temperature, nitrogen purged carbonization
furnace with two (2} - attached natural gas fueled, exhaust ports that pre-combust
the VOC prior 1o the fume incinerator.

00. One (1) - electrically heated, high temperature, nitrogen purged carbonization
fumace with one {1} - bumer box at the furnace entrance.

PP. #*FThres {3) - water based wash baths:

1. One (1)- ammonium-bicarbonate wash bath

2. Two (2} - water wash baths

(H). The following tanks:

I. One(1)- 5,000 gallon storage tank

2. One (1} - 5,000 gallon sizing storage tank

3. Ome (1}- 300 gallon sizing mixing tank
Each tank, except the sizing-mixing tank, shall have submerged fill to prevent
volatilization during filling of the tank. Each of these tanks shall contain sizing, or
pre-discharge water (prior to filling with the intended material).

RR.  Three (3) - diesel fueled, emergency generators

l. One{l)- 100 kW
2. One(1)-250KW
3. Omne (1) -400 kW
§8. One (1) - McGill, Inc. fume incinerator, rated at 730,000 Bro/hr
1. This fume incinerator exhaust stack shall be monitored with oxygen
content sensing equipment that is capable of continuous measurement and
readout of the oxygen content within the stack. The readout shall be
located such that an inspector/operator can at any time safely read the
output. The measurement shal] be accurate within + 5 % of full scale (0 to
10% scale) at operating conditions. The measurement need not be
continugusly recorded.  All instruments shall be calibrated as per
manufacturer’s standard at Jeast once every 180 days.
2. The following operating parameters for the incinerator shall be maintained
within the indicated ranges:
a. The incinerator shall be operated with a minimum residence time
of 1.0 second at the maximum temperature and fiow rate.
b, Temperature - 1,400°F minimmm to 1,700°F maximum
¢. Percent excess O - 6 % minimum on Fiberline 7

TT.  The sizing process on line #6 shall use either an agueous base solvent, or a VOO
based solvent using only methylene chlonide

UU.  **Line #7 sizing process uses only agueous based solvents.

BUILDING - 2480 - GRAPHITE FIBER PRODUCTION, LINE #3

VV.  Four (4) - low temperature, natural gas fueled, oxidation ovens, with two (2) —
bumners, rated at 1,000,000 Biw'hr, per sach oven.

WW. One (1) - low temperature, nitrogen purged carbonization furnace, with two (2} -
natural gas fueled exhaust ports that pre-combust the VOC pnor to the fume
incingrator.

XX. One (1) - high temperature, nitrogen purged carbonization furnace, with one (1) -
burner box at the furnace entrance,

YY. One (1) - John Zink fume incinerator, rated at 3,000,000 Btu/hr

1. This fume incinerator exhaust stack shall be monitored with oxygen
content sensing equipment that is capable of continuous measurement and
readout of the oxygen content within the stack. The readout shall be
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ZZ,

AAA,
BBB.
CCC.
DD

located such that an inspector/operater can at any lime safely read the
output. The measurement shall be accurate within = 5 % of full scale (0 to
}0% scale} at operating conditions. The measurememnt need not be
continuously recorded. Al instruments shall be calibrated as per
manwfacturer’s standard at least once every 180 days.
2. The following operating parameters for the incinerator shall be maintained
within the indicated ranges:
a. The incinerator shall be operated with a minimum residence time
of 1.0 second at the maximum temperature and flow rate.
b. Temperature - 1 430°F minimum to 1,700°F maximum
¢, Percent excess O - 6 % minimom
*+Three (3) - water based wash baths:
1. Ome {1} - ammonivm-bicarbonate wash bath
2. Two (2} - water wash baths
One (1) - 400 KW diesel fueled, emergency generator
Surface treatment operations
Fiber sizing operations
Spooling operations

BUILDING - 8162 R & D FACILITY FOR NEW PROCESSES

EEE.

FLF.

GGG,

HHH.

A pilot scale fiber line with various ovens, fumaces, and process as necessary for
research and development purposes, and production of specialty materials.
John Zink, or McGill, fume incinerator system rated at 750,000 BTUfr with a 3:1
turndown ratio capability.
|. This fume incinerator exhaust stack shall be monitored with oxypgen
content sensing equipment that is capable of continuous measurement and
readout of the oxygen content within the stack. The readont shall be
Jocated such that an inspectorfoperator can at any time safely read the
putput. The measurement shall be accurate within + 5 % of full scale (0 to
10% scale) at operating conditions. The measurement need not be
continuously recorded.  All instruments shall be calibrated as per
manufacturer’s standard at least once every 180 days.
7. The following operating parameters for the incinerater shall be maintained
within the indicated ranges:
4. The incinerator shall be operated with a minimvm residence time
of 1.0 second at the maximum temperature and flow rate.
b. Temperatore - | 400°F minimum to 1,700°F maximum
¢. Percent excess O3 - 6 % minimum
The facility shall be wsed only for new fiber products development, new
manufacturing processes development, and specialty materials production.
Any surface treatment or sizing performed on the fibers produced shall be water
based, except for the use of no more than 200 ib of VOUC solvents per year. If the
200 ib quantity should ever be exceeded, the emissions shall be directed to an
approved emissions control device.

#* This equipment is listed for informational purposes only.

The Executive Secretary shall be notified in writing if the company is sold or changes 1ts name.
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This AC in no way releases the owner or operator from any liability for compliance with all other
applicable federal, state, and local regulations including R307.

A copy of the rules, regulations and/or attachments addressed in this AQ may be obtained by contacting the
Division of Air Quality. The Utah Administrative Code R307 rules used by DAQ, the Notice of Intent

(NOD gumde, and other air quality decuments and forms may also be obtamed on the Internet at the
following web site:

http:/fwww.airguality.utah. gov/
The annmal emission estimations below include point source and fugitive emissions, and do not include
fugitive dust, road dust, tail pipe emissions, and grandfathered emissions. These emissions are for the
purpose of determining the applicability of Prevention of Significant Deterjoration, non-attainment area,

Maintenance area, Title V source requirements of the R307, and State Implementation Plan (Salt Lake
County) limits.

The Potential To Bmit (PTE) emissions for the Hexcel Fiber plant are eorrently calculated at the following
values:

Poliutant Tonsfyr
AL PG coeceeeeeerirs s s T71.16
B. [ OO VU 112.49
L Bg et s 11.08
D. 0 0 T U S 32.82
E. VOU (non-HATF) .o rnnresans 20.00
E. HaAPs
Total HAPES ...coveeoeeccernemerriassnmmrmnereraens G645

The Division of Air Quality is authorized to charge a fee for reimbursement of the actual costs incurred in
the issuance of an AO. An invoice will follow upon issuance of the finat Approval Order.

Sincerely,

Rusty Ruby, Manager
Maw Source Review Section
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DIVISION OF AIR QUALITY
S P MEMORANDUM
TO: Utah Air Guality Board
THROUGH: Richard W. Sprott, Executive Secretary
THROUGH: Cheryl Heying, Planning Branch Manager
THROUGH: Brock LeBaron, Technical Analysis Branch Manager
FROM: Tyler Cruickshank, Technical Analysis Meteorologist
. DATE: May 23, 2005
SUBJECT: Propose for Public Comment: Amend R307-101-2, Definition of "Clearing
Index™
Summary:

Division of Air Quality staff seek to amend Utah’s definition of Clearing Index in order to meet
the following objectives:

1} to minimize open burn air quality impacts;

2) to maximize open burn epportunities for interested parties, when appropriate;

3) to allow for automated disseminaticn of the Clearing Index; and

4) toremove operational inconsistencies.

The objectives wil! be met by allowing the National Weather Service (NWS) to provide Clearing
. Index forecasts that utilize their advanced technotogy and meteorological expertise.

130 Monk 1950 West » PO Box 144820+ 830t Lake City, LT 841 144320 » phone (S071) 5364000 « f1x (501} 336-4009
T.LDn (B01) 536-4414 # v deg utah_pov
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Background:

In the early 1970°s, the NWS began formulating a clearing index product for DAQ’s open burn
rule requirements. The clearing index is a measure of the experted rate of clearing of near susface
pollutants. This product consists of a daily ciearing index forecast for 3 pre-defined “air basins”
within the state. The pre-defined air basins represent eastern Utah Jowlands, westem Litah
lowlands, and all land above 6000 ft. The clearing index forecasts were originally developed
using the best technology that was available to the N'WS at that ume.

In a pre-internet era, the AMC assumed responsibility for distributing the NWS clearing indices (o
all interested parties by facsimile and on a pre-recorded telephone MeEsSAZE. Today, the AMC
continues to support the open bum rile requirements by providing the daily WNWS clearing index
values via facsimile, recorded telephone message, and on the daily air quality Internet repori.

Certain approval orders include conditions that certain activities such as shutdowns for
maintenance or open buming be conducted only when the clearing index is at a certain level; these
conditions will be unchanged by the change in the definition.

Technological Developments:

The N'WS has developed an advanced forecast system that produces clearing index forecasts for
2.5 Xilometer square grids across the entire state of Utah. The system generates highly specific
forecasts for all locations within the siate. A user-friendly Internet intestace has been built that
enables the public to view forecasts for their location at the click of the mouse. The site will not
be operationa! until the rule change is approved; DAQ staff will demonstrate it at the Board
meeting.

The gridded forecast s5ystem pravides superior clearing index data compared with the original 3-
basin system. On many occasions, it is likely that the new clearing indices would increase the
number of days that meet the Open Burn rule requirernents. For example, in the wesiern Utah
lowlands, clearing indices for the St. George arca of southwest Utah will no longer he affected by
the typical low clearing indices experienced in the Great Salt Lake Basin 1o the north. The
gridded system provides true represcntations of expected clearing indices in & given area.

Customer Consultation:

In Jate March, DAQ Clearing Index customers were presented with proposed changes to the
Clearing Index system. DAQ requested feedback that included potential problems with the new
technology. No negative feedback was received.

Staff Recommendations:
DAQ recommends that the Bﬁard propose for public comment the aitached revision in R307-101-

2 to replace the 3 air basin clearing index with the technologically advanced NWS gridded
forecast system clearing indices.

Clearing index customers should access the clearing index through the NWS web interface.

" File: PLANRULESWPROPOSEDAClearing IndexiAQB NAGQE mennn.doé

L
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R307. Environmental Quality, air Quality.
R307-101. @General Requirements.
R307-101-2. Definitions.

nclean Coal Technology Demonstration Project” means &
project using funds appropriated under the heading
‘Department of Energy-Clean Coal Technology, " up o & total
amount of %$2,500,000,000 for commercial demonstration of
clean coal technology, or similar projects funded through
appropriations for the Environmental protection Agency.
The Federal contribution for a qualifying project shall be
at least 20 percent of the total coat of the demonstration
project.

nClearing Index" means an indicator of the predicted
rate of clearance of ground level pollutants from & given
area. This number is [ea%ea%a%e&]prmvided by the National
Weather Service;[—éEeﬁhéaé&y—mEaﬁﬁféﬁﬂﬁ%&—eé—temgefaeﬁfe

£foat aboveped—tevel—T

nCommence” as applied to construction of a major
source or major medification means that the owner oOr
operator has all necessary pre—ccnstruction approvals or
permits and either has:

{17 Begun, Or maused to begin, a ~rontiovous progran
of actual on-gite construction of the source, to be
completed within a reasonable time; O

(2} Entered into pminding agreements or contractual
obligations, which cannot e canceled or modified without
substantial loss to the ovmer O operator, to undertake a
program of actual construction of the source to be
completed within a reasonable time.

KEY: air pollution, definitions
2005 - 19-2-104
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DAQC-808-2005

MEMORANDUM

TO: Air Quality Board
FROM: Richard W. Sprott, Executive Secretary
DATE: May 10, 2005

. SUBJECT:  Compliance Activities — April 2005
e

Annual Inspections Conducted:

T POV 10
L SR O
B 13

Bl i e et e e s ene et e e ene s ene e sinar 2

M e e e as |

2 USSP 4

On-Site stack test andits COMAUCTEA: ........covetriece et esees e e 2

SIACK 15 TEPOTL FEVIEWE. covoeiieeeeicrs o oeeeeserseeseesear e eemesrmnessmsane e e maeaeremaaasene 22

On-site CEM audits condUeted: .......ccmrire e s seermisse et aens e s reneeersns 0

Emission repors IEVIEWEL: ........ccvceeecec e ssssas s s sssssenianes 0

Oy fugls inspections COmAUOLEE: ........ceeecceiee s srseer s e sesnisens G

. ‘Miscellaneous inspections conducted. ..o 24

130 Month 1950 West = PC Box [44820 « Salt Lake City, UT $4114-4820 = phone (3017 5364000 = fax, {801 336-4050
TD.D. {301 3364414 « woww deg. Lk, gov
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COmPlAIS TECEIVEL: roorvvrrrrrssssimssemsssssserrs s G

VO inspections:
TATKETS «vvreasarsesssearsresssessrsssnmassaasssas rsesars esRR TS R TS 0
IO EEBASELS 1uvrveorenesrissserrrtsssmsmims s s T 3
PRULTE BOOUNS ovv. oersmsesressssarannssssssassasssss s st g
Source Compliance Action Naotice TEEUEE o eveersssinserasssiaessemm e T 1
Notices f VIOLZHON ISTUEH ...errevserrmsscemssrrsmssimmsrsssnsssss st s i
Compliance Advisories TSSLEA 1vreueesressssssneresresrsas e R R b T 3
Settlement ATEEMENtS TESOIVEA ..o rr e rrsissns st e 1
Penalties COMECEE . comrrssevcsrrrsssarsessssns sy srssrpssass s s $2,757.60

Notices of Violations issued:
Geneva Rock Preducts, Inc.
Compliance Advisories issuad:
Hill Air Force Base
Roadway Express, [nc.
Levelor Home Fashions, Inc.
Salt Lake City Department of Public Utilities
Settlement Apreements Reached:

GlobeGround North America, LLC .o $2,757.60

"Wiscellaneous inspections include, e.g., surveillance, level I inspections, complaints, on-site
training, tanker vapor certifications, dust patrol, smoke patrol, open buming, otc.
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Goveror
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Ligmtenmal Governer
State of Utah
Department of
Environmental Quality
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CIVISION OF AIR QUALITY
Richard W, Spooi
Ditrector
MEMORANDUM
TO: Utah Air Quality Board DAQH-0442-05
FROM: Richard W. Sprott, Executive Secretary
DATE: May 18, 2005

SUBIECT:  Hazardous Air Pollutant Section Compliance Activities — April 2005

405
Asbestos Demelition/Renovation Inspections 14
Asbestos in School Inspections 1
MACT Compliance Inspections ‘ 13
Other NESHAP Inspections 0
State Rules (Only} Inspections
Asbestos Notifications Accepted 85
Asbestos Phone Calls Answered 428
Asbestos Individuals Certifications: Approved/Disapproved 114/0
Company Certifications/Re-certifications 170
Alternate Ashestos Work Practices: Approved/Disapproved 6/0
Lead Based Paint (LBP) Inspections 6
LBP Notifications Approved 1

150 Morth 1950 West » PO Brue 144820 + Sad Lake City, UT 541 14-4820 + phone (801} 536-4000 = fax (301} 3364000
T.0.D. (BOLY 53644 14 + e cleg. wiah, pov
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. LBP Phene Calls Answered 100
LBP Letters prepared and mailed 43
LBP Courses Reviewed/Approved 0/
1 BP Course Audits 4
LBP Certifications Approved/Disapproved 15/0
LBP Company Certifications z

Notices of Violation Issued
Notices of Noncompliance (NON)
Compliance Advisories Issued

SCANS {warning letters} Issued

l_ﬂu—l-'::'ﬂﬁ

Settlement Agreements Finalized

Penalties Agree 1o $64.648

AMEC 14, 718.73
General Growth Properties 46,703.13

. Settlement Agreement: Phi} Winston Construction $ 3,226.23
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UTAH STATE DIVISION OF AIR QUALITY
A¥mm Farliscl; PM10 Concenbation Adivsted to Saa Lovel (24-hr average} in Micrograms per Cubic Meter
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UTAH STATE DIVISION OF ATR QUALITY

q7mm Partisol; P10 Concantration Adjusted to Sax Lavel {24-hr sveraga] in Miograms per Cublc Meter
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UTAH STATE DIVISION OF AIR QUALITY

PM2.5 Actual Concantration {24-he average} in Micograms per Cuktic Meter
2005
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UTAH STATE DIVISION OF AIR QUALITY

BM2.5 Actual Concentration [24-hr average} In Micrograms per Cubic Meter
al, o] May
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